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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 15/2019 

 

 

Yaar Hussain………….Accused/Appellant. 

-Vs- 

State of Assam………………………..…………Respondent. 

 

 

For the Appellant   : Mr. M.C. Narzary, learned Advocate. 

For the Respondent : Mr. R. Sarmah, Addl. Public Prosecutor 

Date of Argument   : 27-11-2019. 

Date of Judgment   : 07-12-2019. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 17-06-2019, passed by 

learned Chief Judicial Magistrate, Udalguri, in connection with GR 

Case No. 1286/2018, convicting and sentencing the 

accused/appellant Yaar Hussain to undergo Simple imprisonment for 

one(1) year and to pay a fine of Rs 10,000/-(ten thousand), in 

default, simple imprisonment for a period of one(1) month for the 

offence committed under Section 304-A IPC, is under challenge in 

the present criminal appeal preferred by the accused person as 

appellant. 
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2. The prosecution case in brief, is that on 21-12-18, at about 05 pm, 

while informant’s mother Rabali Basumatary was standing by the 

side of National Highway No. 15, a traveler vehicle bearing 

registration no. AS-01-JC-1664 coming from the side of Guwahati 

towards Tezpur at an excessive speed and negligently knocked 

down informant’s mother as a result she succumbed to her injuries 

on the spot. On the same day the informant lodged an FIR with the 

In-charge of Lalpool Outpost.  

  

3. On the basis of the F.I.R. Rowta P.S. Case No. 154/18 under Section 

279/304-A I.P.C, was registered and after completion of 

investigation police submitted charge sheet under Section 279/304-

A I.P.C, against the accused Yaar Hussain. 

 

4. Learned trial court having found sufficient materials to proceed 

against the accused person issued summons against him. 

Accordingly, the accused person appeared before the court. Learned 

trial court explained the particulars of offences under Section 

279/304-A I.P.C, to the accused person to which he pleaded not 

guilty and claimed to be tried.  

 

5. During trial the prosecution examined 07 (seven) prosecution 

witnesses who were duly cross examined by the defence except 

PW7. 

 

6. Defence case was of total denial and no witness was examined by 

the defence.   

 

7. Learned Chief Judicial Magistrate, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 17-

06-19, having found the accused Yaar Hussain guilty convicted him 
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to undergo Simple imprisonment for one(1) year and to pay a fine 

of Rs 10,000/-(ten thousand), in default, simple imprisonment for a 

period of one(1) month for the offence committed under Section 

304-A IPC. 

 

8. I have heard learned counsel Mr. M.C. Narzay for accused/appellant 

and learned Addl. PP. Mr. R. Sarmah appearing for the Respondent, 

the State. 

 

9. Learned counsel for the appellant has argued that the finding of the 

learned trial is contradictory inasmuch as he himself disbelieved the 

only eyewitness of the incident and arrived at a finding of guilt of 

the accused. Learned trial court has failed to appreciate the 

evidence of PW4, who had deposed that while the traveler vehicle 

tried to overtake a standing vehicle he heard hue and cry of an 

occurrence of hitting a lady. This evidence of PW4 cleary shows that 

deceased was coming on the wrong side of the road. Moreover, 

prosecution has failed to examine the doctor, who conducted 

postmortem on the dead body of the deceased nor produced any 

other injury report or the postmortem examination report in 

evidence. Therefore, the factum of death of victim due to injuries 

sustained in the incident is not proved. In this connection learned 

counsel for the appellant has relied on the decision reported in 

2011 (5) GLT 525, Rajib Debnath Vs State of Tripura. 

 

10. In order to appreciate the arguments advanced by the learned 

counsel for appellant as well as the State/Respondent it would be 

apposite to discuss the evidence on record which is relevant for the 

purpose of deciding the instant appeal. 
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11. PW1 is the informant Bhumiswar Basumatary. In his evidence PW1 

had deposed that on 21-12-18, at about 03 pm on hearing hue and 

cry on No. 15 National Highway near his house he rushed to the 

place of occurrence and found his mother lying dead with injuries on 

her persons. He came to know from the people present at the place 

of occurrence that his mother was knocked down by a traveler 

vehicle. PW1 had deposed that his mother died at the place of 

occurrence she was taken to hospital. In connection with the 

incident he lodged the FIR wherein he put his thumb impression. In 

cross-examination, PW1 had stated that he had not seen the 

offending vehicle.  

 

12. PW2 is Khagen Basumatary, husband of the deceased. In his 

evidence PW2 had deposed that on 21-12-18, at about 3 pm, while 

he was in a tea stall situated at Geruwa Chowk at a distance of ten 

naal from his shop one traveler vehicle overtaking one Ultra bus 

knocked down his wife, who was going to her home from the 

market on foot. PW2 had deposed that his wife died on the spot. In 

cross-examination, PW2 had stated that at the time of incident his 

wife was going by the right side of the road. 

 

13. PW3 is Tezend Brahma. In his evidence PW3 had deposed that on 

the date of occurrence at about 03 pm, while he was standing in the 

Sarbeseruwa Tiniali at a distance of fifty meters, he had seen a 

traveler vehicle coming at an excessive speed and hitting a woman 

from the backside. At that time the woman was going by the right 

side of the road. In cross-examination, PW3 had stated that it was 

little dark at the time of incident. His shop was situated by the right 

side of No. 15 National Highway. 

 

14. PW4 is Rupnath Brahma. In his evidence PW4 had deposed that on 

the date of occurrence at about 3 pm, while he was sitting at 
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Sarbeseruwa chowk, he had heard hue and cry when a vehicle hit a 

woman while overtaking another vehicle. On hearing hue and cry he 

went to the place of occurrence and found a woman lying with 

injuries on her person. In cross-examination, PW4 had revealed that 

he had not seen the vehicle hitting the woman.  

 

15. PW5 is Hamidul Hoque. PW5 had deposed that about four months 

back he came to know from his brother-in-law that accused Yaar 

Hussain met with an accident at Rowta while he was driving one 

traveler vehicle. The police had seized the traveler vehicle. Ext.-1 is 

the seizure list. Ext1(1) is the signature of PW5. In cross-

examination, PW5 had revealed that he had not seen the incident. 

 

16. PW6 is ASI Amirul Islam, Investigating Officer of this case. PW6 had 

investigated the case and after completion of preliminary 

investigation handed over the case diary to Officer-in-Charge. Ext.-1 

is the seizure list. Ext.-2 is the sketch map of place of occurrence. 

Ext.-1(2) and Ext.-2(1) are the signatures of PW6. In cross-

examination, PW6 had stated that he visited the place of occurrence 

before filing of the FIR. 

 

17. PW7 is the I/O, SI Faruque Ahmed. In his evidence PW7 had 

deposed that on 31-01-19, he submitted the charge sheet against 

the accused under Section 279/304-A IPC. Ext.-3 is the charge 

sheet. Ext.-3(1) is the signature of PW7. Cross-examination of PW7 

had been declined by the defence.  

 

18. On careful scrutiny of the evidence on record it appears that PW1, 

PW2 and PW4 had not seen the offending vehicle hitting the 

deceased. On hearing hue and cry they reached the place of 

occurrence where they found the deceased lying dead on the road. 

PW3 Tezend Brahma, in his evidence deposed that he had seen the 
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vehicle coming at an excessive speed and hitting the deceased from 

the backside. According to PW3, the incident happened in the 

month of December, at 03 pm. In cross-examination he had 

revealed that it was little dark at the time of incident. Though days 

are shorter in winter than in summer but still 03 pm is too early for 

sunset in winter. Hence, it is difficult to believe that it will be little 

dark at 03 pm of the day in the month of December. Moreover, 

according to PW2 and PW4 they had heard that while the offending 

vehicle overtake another vehicle it hit the deceased but in his 

evidence PW3 did not state anything that the offending vehicle hit 

the deceased after overtaking another vehicle. For the 

inconsistencies in the evidences of prosecution witnesses it is 

difficult to believe the testimony of PW3 that he had seen the 

incident. Thus, it appears that prosecution has failed to adduce 

cogent and consistent evidence that on the date of occurrence, the 

accused drove the vehicle in a rash or negligent manner and caused 

death of deceased Rabali Basumatary.  

 

19. Learned trial court has applied the maxim “Res ipsa loquitter” to 

arrive at a finding in the case. In the decision reported in (2005) 6 

SCC 1, Jacob Mathew Vs State of Punjab & Anr, the Hon’ble 

Supreme Court held that “Res ipsa loquitur is only a rule of evidence 

and operates in the domain of civil law specially in cases of torts 

and helps in determining the onus of proof in actions relating to 

negligence. It cannot be pressed in service for determining per se 

the liability for negligence within the domain of criminal law. Res 

ipsa loquitur has, if at all, a limited application in trial on a charge of 

criminal negligence”.  

 

20. In the judgment reported in (2012) 9 SCC 284, Ravi Kapur Vs. 

State of Rajasthan, the Hon’ble Supreme Court held that the 

principle of Res ipsa loquitor can equally be extended to criminal 



7 
 

cases provided the attendant circumstances and basic facts are 

proved. The relevant portion of the said judgment is reproduced 

below: 

 

 “In light of the above, now we have to examine if negligence in the 

case of an accident can be gathered from the attendant 

circumstances. We have already held that the doctrine of res ipsa 

loquitur is equally applicable to the cases of accident and not merely 

to the civil jurisprudence. Thus, these principles can equally be 

extended to criminal cases provided the attendant circumstances 

and basic facts are proved. It may also be noticed that either the 

accident must be proved by proper and cogent evidence or it should 

be an admitted fact before this principle can be applied. This 

doctrine comes to aid at a subsequent stage where it is not clear as 

to how and due to whose negligence the accident occurred. The 

factum of accident having been established, the Court with the aid 

of proper evidence may take assistance of the attendant 

circumstances and apply the doctrine of res ipsa loquitur. The mere 

fact of occurrence of an accident does not necessarily imply that it 

must be owed to someone’s negligence. In cases where negligence 

is the primary cause, it may not always be that direct evidence to 

prove it exists. In such cases, the circumstantial evidence may be 

adduced to prove negligence. Circumstantial evidence consists of 

facts that necessarily point to negligence as a logical conclusion 

rather than providing an outright demonstration thereof. Elements 

of this doctrine may be stated as :  

 The event would not have occurred but for someone’s negligence. 

 The evidence on record rules out the possibility that actions of the 

victim or some third party could be the reason behind the event.  

 The accused was negligent and owed a duty of care towards the 

victim”.  
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21. In the present case there is no circumstantial evidence consist of 

facts that necessarily point to negligence of the accused. There is 

also no evidence which ruled out the possibility that the actions of 

the victim or some third party could be the reason behind the event.  

 

22. Moreover, in the present case learned trial court without 

ascertaining the cause of death of the deceased by examining the 

doctor, convicted and sentenced the accused under Section 304-A 

IPC. In the decision reported in 2011 (5) GLT 525, Rajib 

Debnath Vs State of Tripura, Hon’ble Gauhati High Court stated 

that in the absence of any medical evidence, it is hardly possible to 

conclude, that the death of the deceased was caused due to 

injuries, if any, sustained by him in the said accident. Paragraph 10 

of the said judgment is reproduced below: 

 

“In view of above, in the absence of any medical evidence, the 

conclusion of the courts below that the deceased died due to the 

injuries, sustained by him, in the said accident, can’t held to be 

reasonable. Therefore, I am inclined to hold, that the prosecution 

failed to establish, beyond all reasonable doubt that the death of the 

deceased was caused due to rash and negligent driving, on the part 

of the accused-petitioner and as such the conviction and sentence, 

recorded under Section 304-A IPC can’t stand in the eye of law. 

Accordingly, the impugned conviction and sentence, recorded under 

Section 304-A IPC is liable to be set aside and quashed and I do 

so”.  

 

23. From paragraph 28 of impugned judgment it appears that learned 

trial court is reluctant to put extra effort to consume precious time 

as well as the attending Medical Officer and for enhancement of 

timely justice to keep the judicial institution with repute refrained 
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from examining the doctor as his evidence has no relevancy to 

ascertain the rash or negligent act of the accused. To impose 

criminal liability under Section 304-A IPC it is necessary for the 

prosecution to prove beyond all reasonable doubt that death of the 

person is the direct result of a rash or negligent act of the accused 

and that act must be the proximate and sufficient cause without the 

intervention of another act of negligence. In such a case the 

prosecution must prove the cause of death beyond all reasonable 

doubt. Thus to ascertain the cause of death the medical evidence is 

must. It is the duty of the Court to allow the prosecution to examine 

all the material witnesses for arriving at a just decision of the case. 

Moreover, to examine a material and vital witness Court should not 

think that he is consuming precious time of the Court as well as the 

witness and the Court should not be reluctant to put extra effort to 

examine that witness. Interest of enhancement of timely justice 

does not allow the Court to hurriedly decide a case frustrating the 

very principle of justice.  

 

24. In view of above discussions it appears that learned trial court has 

failed to properly appreciate the evidence on record and arrived at 

an erroneous finding and convicted the accused/appellant under 

Section 304-A IPC. Hence, the impugned Judgment and Order of 

conviction is liable to be interfered with and set aside. The appeal is 

allowed on contest. The appellant is directed to be set at liberty 

forthwith. 

 

25. Bail bond of the accused/appellant is extended for a period of six 

months under Section 437-A Cr.P.C. 

 

26. Send back the original case record being GR Case No. 1286/2018 to 

the learned trial Court alongwith a copy of this Judgment and Order. 
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27. Given under my hand and seal of this court on this 07th day of 

December, 2019, in the open Court. 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge,   Addl. Sessions Judge, 
Udalguri.      Udalguri 

 

 


