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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 105/2017 

U/S 5 of E.S. Act 

GR Case No. 1093/15 

 

State of Assam 

-Vs- 

               Rahim Boro…………Accused person. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. R. Khaklari, Learned Advocate. 

 

Date of Evidence    : 09-10-18: 12-11-18: 09-01-19: 07-11-19. 

Date of Arguments  : 03-12-2019. 

Date of Judgment   : 11-12-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 24-10-15, JC-275261Y Nb Sub 

Madiwaleppa 40 Field Regt Army Camp Borengajuli lodged an FIR with the 

Officer-in-Charge of Tangla P.S. alleging that on 23-10-15, at 02 pm, on 

receiving about presence of two NDFB(S) linkman in general area of Bhergaon, 

the army personnel of Borengajuli army camp alongwith police representatives 

from Bhergaon Outpost launched an operation and at about 04.30 pm 

apprehended two suspected NDFB(S) linkman namely Rahim Boro and Gunjan 
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Boro @ Guno and recovered one hand grenade and one motorcycle(Bajaj 

Discover 135). 

 

2. On the basis of the FIR, Tangla P.S. Case No. 131/15 U/S 120-B/121-A/34 IPC 

R/W Section 5 of E.S. Act/13 UA(P) Act was registered and after completion of 

investigation police had submitted charge sheet U/S 5 of E.S. Act against the 

accused Rahim Boro. 

 

3. Learned Sub Divisional Judicial Magistrate(S), Udalguri, after having complied 

with the provision U/S 207 CrPC found that the offence U/S 5 of E.S. Act, is 

exclusively triable by the Court of Sessions and accordingly, committed the 

case to the Court of Sessions on 25-10-17. 

 

4. In consideration of the submission of the learned counsel for both the parties 

and on evaluation of materials on record having found sufficient grounds for 

presuming that the accused person had committed offence U/S 5 of E.S. Act, 

learned Sessions Judge, Udalguri framed charge thereunder and the 

ingredients of charge U/S 5 of E.S. Act, were read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried. 

Thereafter, the learned Sessions Judge vide Order dated 06-02-18, transferred 

the case to this court for disposal. 

 

5. The prosecution in order to prove its case examined the following 06 (six) 

witnesses.  

PW1- Kaushik Boro. 

PW2- Ratneswar Rabha. 

PW3- Biswajit Kachari. 

PW4- Jyotirmoy Boro. 

PW5- Madiwaleppa. 

PW6- SI Someswar Boro.  
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6. The statement of the accused person had been recorded U/S 313 Cr.P.C. The 

defence case was of total denial and declined to adduce defence evidence. 

 

7. In the light of the above facts and circumstances, the point for determination 

in the instant case is set up as follows:-  

(I) Whether the accused had possessed one hand Grenade? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard learned Addl. PP Mr. R. Sarmah for the prosecution and learned 

defence counsel Mr. R. Khaklari. 

9. Learned defence counsel has argued that all the four independent prosecution 

witnesses examined as PW1, PW2, PW3 and PW4 have not supported the 

prosecution case. the prosecution has failed to examine the Captain who 

allegedly searched the accused and recovered grenade from his motorcycle. He 

has further argued that though PW5 had deposed that the Army captain 

recovered grenade from the motorcycle of the accused Rahim Boro but in the 

FIR nothing has been stated from whom the grenade was recovered. 

Moreover, there is no mention in the FIR that accused was carrying the 

grenade in his motorcycle. Learned defence counsel has further argued that 

though as per the FIR police representative was also present during the 

operation but no police representative has been examined by the prosecution 

to proved the alleged recovery of grenade from the accused persons. 

According to learned defence counsel the prosecution has failed to adduce 

cogent and consistent evidence to bring home the guilt of the accused Rahim 

Boro.  

 

10. Before appreciating the arguments put forward by learned Addl. P.P. for the 

State as well as the rival submission advanced by the learned defence counsel 

I would like to discuss the evidence adduced by the prosecution. 

11. PW1 is Kaushik Boro, PW2 is Ratneswar Rabha, PW3 is Biswajit Kachari and 

PW4 Jyotirmoy Boro. In their evidence they had deposed that they did not 
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know anything about the incident. Their cross-examination had been declined 

by the defence.  

12. PW5 is Naik Subedar Madiwaleppa, informant of this case. In his evidence PW5 

had deposed that on 23-10-2015, he was posted as Naik Subedar at 40 Field 

Regiment Army Camp, Barangajuli. On that day, on receiving information about 

two NDFB link man loitering in the Bhergaon, they the army personnel of 

Barangajuli Army camp conducted an operation in the general area of 

Bhergaon. During operation they detained the accused while he was coming in 

a motorcycle and searched him. Capt. Mohit Pundir searched the accused and 

found one grenade in his motorcycle. The Captain also recovered PAN card, 

Aadhar card and ATM card from the accused. Thereafter, they took the 

accused to their camp. During operation one Police personnel from Bhergaon 

Police station was also present with them. After interrogation of the accused in 

the camp, they handed over the accused to the Police of Tangla PS. PW5 had 

prepared a seizure report about the seizure of aforesaid articles from the 

possession of the accused. Later on, he lodged the FIR. Ext-1 is the FIR and 

Ext-1(1) is the signature of PW5. Ext-2 is the seizure list through which SI 

Someswar Boro seized one Samsung mobile along with SIM cards, one wallet, 

memory card, PAN card, one Election photo Icard, one Driving license, one RC 

and one seizure memo prepared by PW5 as produced by him. Ext-2(1) is the 

signature of PW5 in the seizure list. Ext-3 is another seizure list through which 

SI Someswar Boro seized one hand grenade, one Bajaj discover motorcycle 

bearing Regn. No. AS-01/AG-2610, one PAN card, one SBI ATM card, one 

Election photo I-card, one wallet and one seizure memo prepared by PW5 as 

produced by him. Ext-3(1) is the signature of PW5. M.Ext-1 is the destroyed 

hand grenade. M.Ext-2 is the Samsung mobile along with three SIM cards, ATM 

card, PAN card, Election Photo I-card, one wallet of accused Rahim Boro. 

M.Ext-3 is the seizure memo prepared by PW5. M.Ext-3 was prepared at 

Tangla Police station. In cross-examination, PW5 had stated that on that day 

during operation they apprehended two suspected NDFB linkman. They were 

apprehended in Bhergaon. In the FIR, it was not specifically mentioned as to 

from whose possession the hand grenade was recovered. The FIR was 
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prepared in Barangajuli Army camp. The accused persons were handed over to 

the Tangla Police on 24-10-2015. In Exhibit 2 and Exhibit 3 seizure list, PW5 

put his signature at Tangla PS on 24-10-2015. In the FIR, it was not mentioned 

that the accused persons were coming in a motorcycle. In M.Ext-3, PW5 had 

not put his signature. PW5 had denied the suggestions that he did not recover 

grenade and other seized articles from the possession of the accused and that 

the accused was framed deliberately. PW5 had denied the suggestions that 

they apprehended the accused in his house and brought him to the Camp and 

that he had deposed falsely. 

13. PW6 is SI Someswar Boro, Investigating Officer of this case. In his evidence 

PW6 had deposed that on 24-10-2015, he was working as In-charge of 

Bhergaon OP under Tangla PS. On that day, at about 3.30 pm, while he was in 

Tangla PS, the SSB personnel of Barangajuli Army camp handed over accused 

Rahim Boro and another alongwith one hand grenade to Inspector Dhirendra 

Kalita, O/c Tangla PS. In connection with the incident, informant Nayak Sub 

Madiwaleppa lodged an FIR. On the basis of the FIR, O/c Tangla PS registered 

Tangla PS Case No. 135/2015 U/S 120(B)/121-A/34 IPC r/w section 5 of ES 

act, section 13 UA(P) act and endorsed PW6 to investigate the case. PW6 

recorded statement of the informant and seizure witnesses in the PS and 

seized one Samsung mobile with SIM, memory card, SBI ATM, wallet, PAN 

card, Election Photo ID, DL, R/C, one hand grenade and one Bajaj Discover 

Motorcycle through Ext-2 and Ext-3 seizure list. Ext-2(2) and Ext-3(2) are the 

signatures of PW6. Next day, he visited the place of occurrence alongwith the 

informant and prepared the sketch map of place of occurrence. Ext-4 is the 

sketch map. Ext-4(1) is the signature of PW6. Later on, PW6 forwarded both 

the accused namely Rahim Boro and Gunjan Boro to learned Magistrate. He 

took both the accused persons in Police custody for two days with due 

permission of the Court. After expiry of custody period, they were again 

produced before the Court and both the accused persons were sent to judicial 

custody. Later on, as per order of Court, he handed over the seized motorcycle 

to its registered owner who is the brother-in-law of accused Rahim Boro. 

Meanwhile he had been transferred and he handed over the case diary to 
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Officer In-charge of Tangla PS. His successor I/O Khanindra Ch. Ray recorded 

statement of four witnesses namely Kaushik Ratneswar Rabha, Biswajit Kachari 

and Jyotirmoy Boro. He also disposed of the seized grenade as per order of 

learned Court. Later on, he also obtained prosecution sanction against the 

accused for proceeding under Explosive substance act. On completion of 

investigation SI Khanindra Ch. Ray submitted charge-sheet against accused 

Rahim Boro U/S 5 of ES act and against accused Gunjan Boro U/S 120(B)/121-

A IPC r/w section 5 of ES act & section 13 UA(P) act. Ext-5 is the grenade 

destruction certificate. Ext-6 is the prosecution sanction. Ext-7 is the charge-

sheet. Ext-7(1) is signature of SI Khanindra Ch. Ray. PW6 was acquainted with 

his signature. In cross-examination, PW6 had stated that as per FIR the 

incident happened on 23-10-2015. Next day i.e on 24-10-15 they received 

information about the incident. PW6 could not say where the FIR was written 

by the informant. The seizure lists were prepared by him in the Tangla PS. 

When he visited the place of occurrence, he did not meet any independent 

witness of the incident. In the seizure list prepared by him, he made two army 

personnel as witnesses of seizure. There was no independent seizure witness. 

 

14. On careful scrutiny of evidence on record it apprears that PW1, PW2, PW3 and 

PW4 did not know anything about the incident. Their cross-examination had 

been declined by the defence. PW5, who is the informant of the instant case, 

had deposed that during operation the army personnel detained the accused 

while he was coming on a motorcycle. Captain Mohit Pundir searched the 

accused and found one grenade in his motorcycle. In cross-examination, PW5 

had stated that on the date of occurrence during operation they apprehended 

two suspected NDFB(S) linkman in Bhergaon. He had admitted that in the FIR 

it was not specifically mentioned as to from whose possession the grenade was 

recovered. Except PW5 no other army personnel or police representative has 

been examined by the prosecution to prove its case. The army captain who 

searched the accused and recovered the grenade has not been cited as witness 

in the charge sheet. Moreover, though as per FIR police representatives were 

present during operation but no police representative was examined by the 
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prosecution or cited as witness in the charge sheet. The independent witnesses 

of the case have also not supported the prosecution case. Hence, it is difficult 

to rely on the sole evidence of PW5 without being corroborated by other 

material witnesses. 

 

15. In view of above discussions it appears that the prosecution has failed to prove 

the charge leveled against the accused person beyond all reasonable doubt. 

 

16. Situated thus the point for determination is decided in the negative and against 

the prosecution. 

 

ORDER 

 

17. In the result the accused Rahim Boro is found not guilty under Section 5 of E.S. 

Act, and acquitted of charge under Section 5 of E.S. Act, and set at liberty 

forthwith. 

  

18. Bail bond executed by the accused and the surety shall remain in force for 

another six months under the purview of provision under section 437-A Cr.P.C. 

 

19. Send back the original case record of GR Case No. 1093/15 to the court of 

learned Chief Judicial Magistrate, Udalguri, alongwith a copy of the Judgment, 

forthwith. 

 

20. Judgment is signed, delivered and pronounced in the open court today the 11th 

day of December, 2019. 

 

Dictated and Corrected 

 

 

(N. Talukdar)     (N. Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.      Udalguri. 



8 
 

IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 105/2017 

APPENDIX 
(A) Prosecution Exhibits: 

Ext.1  : FIR. 

Ext.2   : Seizure list. 

Ext.3  : Another Seizure list. 

Ext.4  : Sketch map. 

Ext.5  : Grenade destruction certificate. 

Ext.6  : Prosecution Sanction. 

Ext.7  : Charge sheet. 

(B) Materials Exhibits : 

M.Ext.1 : Destroyed hand grenade. 

M.Ext.2 : Samsung Mobile. 

M.Ext.3 : Seizure memo. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW1- Kaushik Boro. 

PW2- Ratneswar Rabha. 

PW3- Biswajit Kachari. 

PW4- Jyotirmoy Boro. 

PW5- Madiwaleppa. 

PW6- SI Someswar Boro.  

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

 

 

(N.Talukdar) 
Addl. Sessions Judge. 

Udalguri. 
 


