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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 52/2016 

U/S 302/341 IPC 

GR Case No. 746/2015 

 

State of Assam 

-Vs- 

                              Bati Ram Boro…………Accused person. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. D. Saharia, Learned Advocate. 

 

Date of Evidence    : 19-07-16: 05-09-16: 05-11-16: 10-08-17:  

                              09-11-17: 07-04-18: 30-06-18: 22-05-19. 

Date of Argument   : 09-12-2019. 

Date of Judgment   : 18-12-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 22-07-15, at about 04 pm, the 

accused Bati Ram Boro assaulted Hahi Ram Boro with dao, spear etc, and 

caused serious injuries on his person when Hahi Ram Boro entered into the 

compound of the accused to fetch his cow. In connection with the incident 

on 24-07-15, Hahi Ram Boro lodged an FIR with the Officer-in-Charge of 

Khoirabari P.S. 
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2. On the basis of the FIR, Khoirabari P.S. Case No. 31/15 U/S 341/325/294 

IPC had been registered. On 12-08-15, Hahi Ram Boro died in the Guwahati 

Medical College Hospital, Gauhati because of his injuries received as a result 

of assault upon him by the accused. Then on 17-08-15, the wife of 

deceased Hahi Ram Boro lodged another FIR with the Officer-in-Charge of 

Khoirabari P.S. which was treated as supplementary FIR of Khoirabari P.S. 

Case No. 31/15 and Section 302 IPC was added to the case. After 

completion of investigation police had submitted charge sheet U/S 302 IPC, 

against the accused Bati Ram Boro. 

 

3. Learned Sub Divisional Judicial Magistrate(S), Udalguri after having complied 

with the provision U/S 207 CrPC found that the offences U/S 302 I.P.C. is 

exclusively triable by the Court of Sessions and accordingly, committed the 

case to the Court of Sessions on 31-05-16.  

 

4. In consideration of the submission of the learned counsel for both the 

parties and on evaluation of materials on record having found sufficient 

grounds for presuming that the accused person had committed offence U/S 

341/302 I.P.C., learned Sessions Judge framed charges there under and the 

ingredients of charges U/S 341/302 I.P.C., were read over and explained to 

the accused person to which he pleaded not guilty and claimed to be tried. 

Thereafter, the learned Sessions Judge vide Order dated 03-09-19, 

transferred the case to this court for disposal. 

 

5. The prosecution in order to prove its case examined the following 11 

(eleven) witnesses.  

PW1- Kumli Boro. 

PW2- Balen Boro. 

PW3- Ramesh Deka. 

PW4- Nagen Rabha. 

PW5- Muktaram Sarania. 

PW6- Bishnu Boro. 
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PW7- Kanika Rabha. 

PW8- Dhiren Boro. 

PW9- Bakul Kakati. 

PW10- Dr. Raisumi Daimari. 

PW11- Dr. Tausif Arafat Hazarika. 

 

6. The statement of the accused had been recorded U/S 313 Cr.P.C. The 

defence case was of total denial and declined to adduce defence evidence. 

 

7. In the light of the above facts and circumstances, the point for 

determination in the instant case is set up as follows:-  

(I) Whether the accused at village Banderigaon wrongfully 

restrained victim Hahiram Boro? 

(II) Whether the accused committed murder intentionally causing 

the death of Hahiram Boro? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsel for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned Addl. P.P. has submitted that there is clear and consistent evidence 

that on the date of occurrence the accused inflicted blows on the head, ear 

and hand of deceased Hahiram Boro with a bamboo “dungbari” causing 

injuries. Immediately after the incident the informant/wife of the deceased 

reached the place of occurrence and escorted her husband to their home. 

The other prosecution witness had seen the injury on the head of deceased. 

The medical evidence would also revealed that deceased died as a result of 

head injury. There is clear evidence that the death of the deceased is 

homicidal in nature and he died as a result of the injury inflicted on his head 

by the accused. Hence, the accused is liable to be punished under Section 

302 IPC.  
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10. Per contra learned defence counsel has argued that there is no eye witness 

of the incident. There is no instantaneous death of the deceased as a result 

of alleged incident of assault. The incident happened on 22-07-15, and the 

deceased expired on 12-08-15, i.e. after twenty days of the incident. During 

these periods the deceased remained at home without any treatment. 

During that period at home he was active. Learned defence counsel has 

further argued that there is previous enmity between the deceased and the 

accused, hence, accused is falsely implicated in the case due to previous 

enmity.  

 

11. Learned defence counsel has contended that there is delay in filing the FIR. 

According to prosecution witnesses a village meeting was held after filing of 

the FIR. Hence, reason for delay explained in FIR initially lodged by the 

deceased is not substantiated by the prosecution witnesses. He has further 

argued that according to Medical Officer of Khairabari PHC, PW10, who 

initially examined the deceased, the injury sustained by the deceased is 

simple in nature. PW11, the Medical Officer who conducted postmortem 

examination upon the dead body of deceased revealed in cross-examination 

that the injuries found on the dead body was caused within two to four days 

prior to the date of postmortem examination.  

 

12. Learned defence counsel has further argued that the contents of the FIR do 

not disclose any element of intention or knowledge of the accused to cause 

death of deceased. According to learned defence counsel the ingredients of 

murder is not available in the present case. hence, the accused is liable to 

acquitted.   

 

13. Before appreciating the arguments put forward by learned Addl. P.P. for the 

State as well as the rival submission advanced by the learned defence 

counsel I would like to discuss the evidence adduced by the prosecution. 
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14. PW1 is Smt. Kumli Boro, informant of this case and wife of deceased 

Hahiram Boro. In her evidence PW1 had deposed that the incident occurred 

at about one year ago. On the day of occurrence at about 4 PM their cow 

entered into the field of the accused person. Her husband Hahiram Boro 

went to the field of accused to take back the cow whereupon accused 

person dealt blow by means of a bamboo “Dungbari” (used for carrying 

paddy) on his head, ear and hand causing injury. The place of occurrence is 

situated near by her house. On hearing hulla PW1 rushed to the place of 

occurrence and saw the accused person there. PW1 escorted her injured 

husband to their house. She informed the matter to Bishnu Boro over 

phone. Bishnu Boro is her son-in-law. On getting information over phone 

Bishnu Boro came to her house and took her husband to Khairabari PHC. 

Doctor of Khairabari PHC advised them to take her husband to Guwahati  for 

CT scan and accordingly CT Scan was done. Thereafter he was taken home 

and after staying for 2 days at home his condition deteriorated and he was 

rushed to GMCH. He was admitted to GMCH and on the same day of 

admission her husband succumbed to  his injury at GMCH. Two days after 

the incident her husband lodged an FIR before Khairabati P.S. Ext.1 is the 

said FIR and Ext.1(1) is the signature of her husband which he knew. After 

the death of her husband PW1 informed about the occurrence before 

Khairabari P.S. wherein she stated that her husband died as a result of the 

occurrence that took place on 22.7.15. Ext.2 is the ejahar and Ext.2(1) is 

the signature of PW1. In cross-examination, PW1 had denied the suggestion 

that she did not state to police that doctor of Khairabari PHC advised them 

for  CT Scan of the injured and accordingly they took the deceased to 

Guwahati and CT scan was done. On the day of occurrence she alongwith 

her husband was at their home. Other than them none was present at home 

on the day of occurrence. About 6 months prior to the occurrence her 

husband underwent operation for heart ailment. 20-22 days after the 

occurrence her husband expired. Her husband expired in the very day when 

he was admitted to GMCH. PW1 did not see the very moment when the 

accused assaulted her husband. On hearing shout raised by her husband 
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she came to the place of occurrence. PW1 had denied  the suggestion that 

on several occasions their cattle, goat etc damaged the cultivation of the 

accused and for which village “Mel” was held for 3/ 4 times. After the 

incident her husband returned home on foot being escorted by her. 

 

15. PW2 is Balen Boro. In his evidence PW2 had deposed that deceased 

Hahiram Boro  was his neighbour. On the day of occurrence in the evening 

when he returned home from his duty he came to know from his wife that 

accused Batiram Boro assaulted Hahiram Boro. In cross-examination, PW2 

had stated that prior to the incident deceased was suffering from some 

illness. PW2 had denied  the suggestion that he stated to police that 

beforehand there was quarrel in between deceased and the accused 2-3 

times over cattle, goat etc.  

 

16. PW3 is Ramesh Deka, VDP Secretary. In his evidence PW3 had deposed that 

his house is situated at a distance of 4 KM from the house of Batiram Boro. 

On the day of occurrence at about 6 PM deceased Hahiram Boro  came to 

his house and informed him that his cow while trying to enter into the 

plantation of the accused, accused assaulted the victim Hahiram Boro 

causing injury on his head. PW3 saw injury on the head of Hahiram Boro 

which was slightly bleeding. As dictated by deceased Hahiram Boro  he 

wrote an FIR and the same was submitted before Khairabari P.S. by 

Hahiram Boro . Ext.1 is the said FIR and Ext.1(2) is the signature of PW3 

being writer of the same. On the next day of filing the FIR police asked both 

the parties to come to the police station for amicable settlement. From the 

side of Hahiram Boro   about seven persons including Hahiram Boro  came 

to the police station. Accused Batiram Boro also came to the police station 

alongwith about six persons. At that time he was also present at the police 

station. Police asked both the parties to compromise the matter. As advised 

by the police a village sitting was held in the house of Hahiram Boro. In that 

sitting accused was also present. In that sitting PW3 was also present in the 

house of Hahiram Boro. In the said village meeting the villagers present 
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there asked accused Batiram to pay Rs.10,000/- to victim Hahiram Boro  

since he caused injury on his person. Accused Batiram did not accept the 

verdict of the villagers and refused to pay any payment. Then the villagers 

present in the meeting asked Hahiram Boro  to proceed with his case. Police 

recorded his statement. PW3 came to know that on 20-22 days after the 

occurrence Hahiram Boro  was taken to GMCH. Some days thereafter 

Hahiram Boro  expired while he was under treatment at GMCH. In cross-

examination, PW3 had stated that the village meeting as stated by him was 

held in the house of Hahiram Boro  after lodging of the FIR. No meeting was 

held prior to lodging of the FIR. PW3 had not heard of any proposal for 

holding a meeting prior to lodging of the FIR. As per FIR the occurrence 

took place on 22.7.15. It was in the FIR that the cow entered into the 

campus of accused.  

 

17. PW4 is Nagen Rabha. In his evidence PW4 had deposed that the incident 

took place on 22.7.15 at about 4/4.30 PM. The occurrence took place on the 

land of accused Batiram Boro. Victim Hahiram Boro is his neighbour. On the 

day of occurrence informant Kumali Boro informed him over phone that her 

husband Hahiram Boro  had been assaulted by accused Batiram Boro 

causing injury on his person. Getting such information he came to the house 

of Hahiram Boro. On being enquired as to what happened  Hahiram Boro  

told him that he was assaulted by Batiram Boro by means of a ‘Dung’ 

causing injury. PW4 saw injury on the head of Hahiram Boro. Hahiram Boro 

was sent to Khairabari PHC for treatment. After getting treatment at 

Khairabari PHC Hahiram Boro lodged FIR before the police. The police of 

Khairabari PS asked accused Batiram Boro to visit the house of Hahiram 

Boro  to settle the matter amicably. Accordingly accused Batiram Boro 

visited the house of Hahiram Boro. At that time PW4 was present in the 

house of Hahiram Boro. In presence of the villagers including Gaonburah, 

Hahiram Boro  agreed to settle the matter amicably and asked for 

Rs.10,000/- for  his treatment as he sustained head injury. Accused Batiram 

Boro then expressed his willingness to pay Rs.3000/- only but Hahiram Boro  
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refused to accept Rs.3000/-. Hahiram Boro  asked the accused to pay at 

least Rs.7000/- for settlement of the matter. But the accused declined to 

pay Rs.7000/- and therefore matter could not be settled. Accused then left 

the house of Hahiram Boro. Victim Hahiram Boro died on 12.8.15 as a result 

of injury caused to him by accused Batiram Boro. In cross-examination, PW4 

had admitted that he did not state to police that “the police of Khairabari PS 

asked accused Batiram Boro to visit the house of Hahiram Boro  to settle the 

matter amicably. Accordingly accused Batiram Boro visited the house of 

Hahiram Boro. At that time he was present in the house of Hahiram Boro. In 

presence of the villagers including Gaonburah, Hahiram Boro  agreed to 

settle the matter amicably and asked for Rs.10,000/- for  his treatment as 

he sustained head injury. Accused Batiram Boro then expressed his 

willingness to pay Rs.3000/- only but Hahiram Boro  refused to accept 

Rs.3000/-. Hahiram Boro  asked the accused to pay at least Rs.7000/- for 

settlement of the matter. But the accused declined to pay Rs.7000/- and 

therefore matter could not be settled. Accused then left the house of 

Hahiram Boro”. 

 

18. PW5 is Muktaram Sarania. In his evidence PW5 had deposed that at the 

material time for a social visit he came to the house of his friend Kamal Boro 

which is situated nearby the place of occurrence. On hearing hulla he came 

to the place of occurrence. The occurrence took  place upon the land of 

accused person. PW5 saw accused Batiram Boro assaulting victim Hahiram 

Boro by means of a ‘Bangka’ (a stick used for carrying paddy seedlings). 

Accused Batiram Boro inflicted ‘Bangka’ blow on the head of Hahiram Boro 

causing injury. Accused person inflicted blow by means of ‘Banka’ on the 

hand of Hahiram Boro. As a result of the injury sustained, Hahiram Boro 

subsequently died on 12.8.15 at GMCH, Guwahati. At the time of death PW5 

was present at GMCH. Police held inquest over the dead body of Hahiram 

Boro. Ext.3 is the inquest report and Ext.3(1) is the signature of PW5. In 

cross-examination, PW5 had deposed that Victim Hahiram Boro is his father-

in-law. PW5 had admitted that he did not state to police that “at the 
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material time for a social visit he came to the house of my friend Kamal 

Boro. House of Kamal Boro is situated nearby the place of occurrence. On 

hearing hulla he came to the place of occurrence. The occurrence took  

place over the land of accused person. He saw accused Batiram Boro 

assaulting victim Hahiram Boro by means of a ‘Bangka’ (a stick used for 

carrying paddy seedlings). Accused Batiram Boro inflicted ‘Bangka’ blow on 

the head of Hahiram Boro causing injury. Accused person inflicted blow by 

means of ‘Banka’ on the hand of Hahiram Boro”.  

 

19. PW6 is Bishnu Boro. In his evidence PW6 had deposed that the incident took 

place about 2 years ago at about 4 PM. On the day of occurrence at about 4 

PM the cow of Hahiram entered into the field of accused. For this reason 

quarrel took place between the parties. In the course of quarrel  the 

accused inflicted lathi blow made of bamboo on the head of Hahiram Boro 

(since deceased). Blood was oozing out from the ear of victim. PW6 took 

him to GMCH for treatment. After 20 days the victim died in the GMCH. 

Police held inquest over the dead body of Hahiram Boro. Ext.3 is the inquest 

report and Ext.3(2) is the signature of PW6. In cross-examination, PW6 had 

stated that police recorded his statement after 5 days of incident. PW6 had 

denied the suggestion that he did not state before the police that blood was 

oozing out from the ear of victim. The house of deceased was situated at a 

distance of ½ KM from his house. PW6 took the victim to GMCH after 7 days 

of occurrence. The victim died in GMCH after 13 days of his admission. PW6 

had no personal knowledge regarding holding of “Mel” at village for entering 

cattle of Hahiram in the land of accused. 

 

20. PW7 is Smt. Kanika Rabha. In her evidence PW7 had deposed that on the 

day of occurrence, at about 4 PM while she went to the house of Hahiram 

Boro, she found Hahiram Boro in injured condition. PW7 noticed injury on 

his head, ear and hand. On being asked Hahiram told her that his cow 

entered into the field of accused. For this reason quarrel took place. In the 

course of quarrel accused assaulted Hahiram with a bamboo stick 
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(Hulabari). He was shifted to hospital for treatment. Due to his serious 

condition he was taken to GMCH. In the course of treatment the victim died 

at GMCH. In cross-examination, PW7 had stated that she did not see the 

incident of assault. Deceased was her relative. PW7 had denied the 

suggestion that she did not state before the police that Hahiram told her 

that accused assaulted him. PW7 had denied the suggestion that she had 

deposed falsely and that she did not go to the house victim on the day of 

incident.  

 

21. PW8 is Dhiren Boro. In his evidence PW8 had deposed that on the day of 

occurrence quarrel took place between accused and deceased for entering 

cow into the paddy field of accused. In the course of quarrel accused 

assaulted the deceased Hahiram Boro with bamboo stick. As a result he 

sustained injury on his head, ear and waist. The deceased was taken to 

Khairabari hospital. Thereafter he was shifted to GMCH where he 

succumbed to his injuries on 12.8.15. Inquest was held on dead body in his 

presence. Ext.3 is the inquest report. Ext.3(1) is the signature of PW8. In 

cross-examination, PW8 had stated that he had not seen the incident 

occurred on 22.7.15. The deceased was taken to GMCH on 12.8.15. On the 

same day he died. PW8 did not go to Khairabari hospital when the injured 

was shifted on 23.7.15. His house was situated at a distance of 2 ½ KM 

from the house of accused and deceased. From 27.7.15 to 12.8.15 the 

injured was in his house. PW8 had admitted that he stated before the police 

that despite request to the deceased to go to the hospital he refused to go.  

 

22. PW9 is Bakul Kakati, Investigating Officer of this case. In his evidence PW9 

had deposed that on 14.7.15, he was posted as O/C at Khairabari PS. On 

that day on receiving an ejahar from informant Hahiram Boro, he registered 

Kalaigaon PS case No.31/15 u/s 341/325/294 IPC and started investigation. 

During investigation PW9 visited the place of occurrence, drew sketch map 

and victim was shifted to Khairabari CHC for treatment. PW9 recorded the 

statement of witnesses. The accused was arrested and released on bail. 
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Thereafter, on 17.8.15 the wife of injured by lodging FIR stated that her 

husband Hahiram Boro succumbed to his injury at GMCH due to injury 

caused by accused. PW9 treated FIR as supplementary FIR and prayer was 

made before the court for adding Section 302 IPC. The court allowed and 

added Section 302 IPC against the accused. Again he recorded the 

statements of few witnesses. Accused had surrendered in the police station 

and PW9 arrested the accused formally. PW9 collected the inquest report. 

After completion of investigation he filed charge-sheet u/s 302 IPC. Ext.4 is 

the charge-sheet. Ext.4(1) is the signature of PW9. In cross-examination, 

PW9 had stated that FIR was lodged on 24.7.15. Victim was medically 

examined on 23.7.15. PW9 had not submitted extract of GD entry in this 

case. He recorded the statement on 24.7.15. He recorded the statement of 

witnesses Dhiren Ch. Boro, Bishnu Boro, Muktaram Sarania, Nagen Rabha 

on 27.8.15. PW1 did not state before PW9 that doctor of Khairabari PHC 

advice them for CT scan of the injured and accordingly they took him to 

Guwahati and CT scan was done. PW9 had denied the suggestion that 

witness PW2 did not state before him that prior to incident several times 

quarrel took place between accused and deceased  over cattle, goat matter. 

PW6 did not state before him that blood was oozing out from the ear of 

victim. PW9 did not know when the victim was admitted at GMCH as there is 

no medical document with them. PW9 had admitted that PW7 did not state 

before him that on being asked Hahiram told her that his cow entered into 

the field of accused and for this reason quarrel took place. In the course of 

quarrel accused assaulted Hahiram with bamboo stick. Though he drew 

sketch map but he did not submit it in the case record. Though delay is 

explained in the ejahar that a meeting was held but none of the witnesses 

has stated that meeting was held. PW9 had denied the suggestion that he 

did not investigate the case properly.   

 

23. PW10 is Dr. Raisumi Daimari. In her evidence PW10 had deposed that on 

23.7.15, she was working as M & H.O. at Khairabari CHC. On that day she 

examined one Hahi Ram Boro in connection with Khairabari PS GDE No.462 
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dated 23.7.15 on being escorted by WHG Maina Boro and on examination 

she found the following:-  

Pain and suffering left temporo parietal region and preaunicular region. Pain 

and suffering left wrist. Pain in back of neck. Bleeding from left ear.  

The patient was not unconscious and the injuries sustained by him are 

simple caused by blunt object.  

Ext.4 is the medical report. Ext.4(1) is the signature of PW10. 

In cross-examination, PW10 had stated that the injuries sustained by the 

injured may also sustained as a result of accidental fall.  

 

24. PW11 is Dr. Tausif Arafat Hazarika. In his evidence PW11 had deposed that 

on 13.8.2015, while he was a P.G. student at GMCH, he had performed 

post-mortem upon the dead body of Hahiram Boro, 45 years male, S/o- 

Sulpa Boro, Vill.- Bhuyankhat, under Kalaigaon P.S. The dead body was 

brought and identified by H.G. Prabin Baishya, Sri Bishnu Boro, brother of 

the deceased in reference to Bhangagarh P.S. GDE No. 231 dated 

13.8.2015. On examination, he found the following:- 

EXTRANAL APPEARANCE:-   

A male dead body of average built and swarthy complexion found  wearing 

a yellow full shirt, black half pant, white vest and blue under pant. A white 

thread is present over right wrist. A red thread is present over left arm. A 

white thread with Tabiz is present over left arm. Surgical scar is seen over 

front of chest extending longitudinally from sternal notch to xiphoid process. 

Rigor mortis is present and fully developed all over the body. Hypothesis is 

present and fixed at the back. Body is cold to touch. Penis, scrotum and 

anus are healthy. Eyes and mouth are closed.   

Injuries:-  

(1) Bruise of size 3 cm x 2 cm is present over medial aspect of right arm in 

the upper one-third region and is bluish in colour. 

(2) Bruise of size 2 cm x 2 cm is present over medial aspect of right arm in 

the middle one-third region and is bluish in colour.  

Ligature mark is not present on neck.  
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CRANIUM AND SPINAL CANAL:-   

Membrane- Subdural haemorrhages are present over pronto –parietal 

regions of both the cerebral hemisphere.   

Brain – congested. . Liver- congested, kidneys- both are congested.  

THORAX:- 

Pleurae- congested, Laryax and trachrea- congested. Lungs- congested. 

Heart- congested and adherent to the pericardium..  

ABDOMEN:- 

Walls- helthy.  Peritoneum- congested, Mouth- Pharynx, oesophagus- 

Mucosa congested.  

PW11 had deposed that in his opinion, death was due to coma as a result of 

injury sustained over the head  as described. All injuries were ante-mortem 

and caused by blunt force impact. Approximate time since death 12 to 24 

hours. Ext.5 is the post-mortem report and Ext.5(1) is the signature of 

PW11. 

In cross-examination, PW11 had stated that at the time of post-mortem 

examination he detected that deceased had earlier undergone surgery of 

heart which has been reflected in his report. In his opinion all the injuries 

found on the body of the deceased was caused within 2 to 4 days prior to 

the date of post-mortem examination.  

 

25. On careful scrutiny of evidence on record it appears that on the date of 

occurrence when deceased Hahi Ram Boro went to the field of accused to 

take back his cow, the accused dealt blow by means of a bamboo 

“Dungbari” (used for carrying paddy), on his head, ear and hand causing 

injuries. The place of occurrence is situated near the house of the deceased. 

On hearing hue and cry PW1, the wife of deceased rushed to the place of 

occurrence and saw the accused person there. PW1 escorted her injured 

husband to their house. She informed the matter over phone to her son-in-

law, Bishnu Boro, who then came to her house and took the deceased to 

Khairabari PHC. The doctor of Khairabari PHC advised to take the deceased 

to Guwahati for CT Scan and accordingly CT Scan was done. Thereafter he 
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was brought back home and after staying for two days at home his 

condition deteriorated and he was again taken to GMCH where he 

succumbed to his injuries. PW3, the VDP Secretary had also witnessed the 

injury on the head of deceased. PW3 wrote the FIR lodged by the deceased 

as dictated by the deceased. PW3 was told by the deceased that on the date 

of occurrence accused Bati Ram Boro assaulted him causing injury on his 

head. PW4, PW6 and PW7 had seen the injuries on the head of the 

deceased. The deceased told them that the accused assaulted him by 

means of “Dung”. 

 

26. PW5 had also deposed that he had seen the incident of assault upon the 

deceased by the accused. In cross-examination, he had admitted that he did 

not state before the police that he had seen the accused assaulting the 

victim by means of a “Dung”. Hence, it is unsafe to rely on the evidence of 

PW5 that he had seen the incident but I find nothing to disbelieve his 

evidence that as a result of the injury sustained by the deceased. He died on 

12-08-15, at GMCH. PW5 was present at GMCH at the time of death of 

deceased. He is also a witness of the inquest report.  

 

27. There is nothing on record to disbelieve the evidence of PW1, the wife of 

the deceased that she rushed to the place of occurrence on hearing the hue 

and cry and escorted her injured husband to their home from the place of 

occurrence. In connection to the incident of assault upon the deceased by 

the accused a village meeting was also held in the house of deceased Hahi 

Ram Boro to settle the matter amicably and in the meeting the villagers 

asked the accused to pay Rs. 10,000/- to the deceased but while the 

accused was willing to pay Rs. 3000/- only, the deceased refused to accept 

the said amount and wanted at least Rs. 10,000/- from the accused for the 

settlement of the matter. There is clear and consistent evidence adduced by 

PW3 and PW4 regarding holding of the village meeting. Though learned 

defence counsel has argued that in the first FIR filed by the deceased 

himself in connection with the incident it has been stated that delay 
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occurred in filing the FIR as he as waiting for a village meeting assured by 

the villagers but as per the statement made by PW3 in cross-examination, 

that no village meeting was held prior to lodging of the FIR and PW3 had 

not heard of any proposal for holding a meeting prior to lodging of the FIR. 

Hence, according to learned defence counsel the explanation of delay 

mentioned in the FIR lodged by the deceased has not been substantiated by 

the evidence of prosecution witnesses. I find no force to the contention of 

learned defence counsel in view of the fact that in the FIR lodged by the 

deceased there is no mention about holding of a village meeting, but about 

waiting for a village meeting as assured by the villagers. The village meeting 

held subsequent to lodging of the FIR substantiated the reason for delay 

given in the FIR. Moreover, there is overwhelming evidence about the 

incident of assault that had taken place on the date of occurrence. In such 

circumstances delay of two days in filing the first FIR does not corrode the 

credibility of the prosecution case.  

 

28. It appears from the evidence of PW1 that the deceased took treatment in 

GMCH where his CT scan was done. Thereafter he was taken back to home 

but after two days his condition deteriorated and he was admitted in GMCH. 

On the same day he succumbed to his injury. PW6 took the deceased to 

GMCH. In cross examination PW6 revealed that after thirteen days of his 

admission in GMCH the victim died. Thus though there is inconsistency in 

the evidence of prosecution witnesses as to the period the deceased took 

treatment in GMCH but there is consistency in their evidence about the 

treatment taken by the deceased in GMCH.  

 

29. In the present case next day of the incident the deceased was examined by 

the doctor of Khoirabari CHC and found pain and suffering on left temporo 

parietal and preaunicular region, pain and suffering left wrist , pain in back 

of neck and bleeding from left ear. Though the doctor opined that injuries 

sustained by the deceased are simple in nature but such finding of the 
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doctor is on the basis of preliminary examination without any clinical 

examination and as such the opinion of PW10 is not conclusive.  

 

30. The evidence of PW 11, who conducted post mortem examination on the 

dead body of deceased would reveal that on examination PW11 found 

presence of subdural hemorrhages over pronto-parietal regions of both the 

cerebral hemisphere, bruise of size 3cm x 2cm over medial aspect of right 

arm in the upper one-third region and bruise of size 2cm x 2cm over medial 

aspect of right arm in the middle one-third region. 

 

31.  Thus if both the medical reports are taken up together it would come to 

notice that the deceased sustained head injury and as a result of such head 

injury he died.  

 

32. In cross PW11 revealed that all the injuries found on the body of the 

deceased was caused within 2 to 4 days prior to the date of post-mortem 

examination. But said opinion of PW11 is not conclusive finding and open to 

scrutiny basing on overall evidences on record. In the present case there is 

consistent and trustworthy evidence of eye witnesses that the deceased 

sustained head injury as a result of assault by the accused on his head with 

a “dungbari”. The initial report of medical officer substantiated the ocular 

evidence in this regard.  In view of overwhelming ocular as well as evidence 

of Medical Officer who initially examined the deceased, the opinion 

regarding duration of injury extracted during cross examination from the 

mouth of the doctor who only conducted post-mortem examination on the 

dead body of deceased does not deserve much importance. Moreover, there 

is no evidence of Medical Officer that it is highly impossible that injuries 

sustained by the deceased were more than two to four days. 

 

33. In the decision reported in (2003) 7 SCC 56, Krishnan and another Vs. 

State Represented by Inspector of Police, the Hon’ble Supreme Court 

held that “medical evidence is at variance with ocular evidence, it has to be 
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noted that it would be erroneous to accord undue primacy to the 

hypothetical answers of medical witnesses to exclude the eye-witnesses' 

account which had to be tested independently and not treated as the 

"variable" keeping the medical evidence as the "constant". It is trite that 

where the eye-witnesses' account is found credible and trustworthy, medical 

opinion pointing to alternative possibilities is not accepted as conclusive”.  

 

34. Similar view has been taken by the Hon’ble Supreme Court in the decision 

reported in (2009) 13 SCC 542, State of U.P. Vs. Hari Chand that 

unless the oral evidence is totally irreconcilable with the medical evidence, it 

has primacy. 

 

35. In the decision reported in AIR 1983 SC 484, Solanki Chimanbhai 

Ukabhai Vs. State of Gujarat, the Hon’ble Supreme Court held that the 

value of medical evidence is only corroborative. The use which the defence 

can make of the medical evidence is to prove that the injuries could not 

possibly have been caused in the manner alleged and thereby discredit the 

eye witnesses. 

 

36. In the decision reported in (1999) 5 SCC 96, State of Haryana Vs. 

Bhagirath and others, the Hon’ble Supreme Court held has that “the 

opinion given by a medical witness need not be the last word on the 

subject. Such opinion shall be tested by the court. If the opinion is bereft of 

logic or objectivity, court is not obliged to go by that opinion. After all 

opinion is what is formed in the mind of a person regarding a fact situation. 

If one doctor forms one opinion and another doctor forms a different 

opinion on the same facts it is open to the judge to adopt the view which is 

more objective or probable. Similarly if the opinion given by one doctor is 

not consistent with probability the court has no liability to go by that opinion 

merely because it is said by the doctor. Of course, due weight must be given 

to opinions given by persons who are experts in the particular subject”.  
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37. In the light of above decisions it appears that medical evidence is only an 

evidence of an opinion and not conclusive. In the present case there is 

overwhelming evidence of eyewitnesses that on the date of occurrence 

accused assaulted the deceased on his head for which he sustained injuries 

and he was initially taken to Khoirabari CHC for treatment and thereafter he 

was taken to GMCH. Moreover, the opinion of PW11, the Medical Officer, 

that the injuries found on the dead body of the deceased was caused within 

two to four days prior to the date of postmortem examination is not 

synonym with the opinion that ruled out the possibility of receiving the 

injuries about twenty days prior to his death. Hence, on careful assessment 

and evaluation of ocular as well as medical evidence it is found that death of 

deceased Hahiram Boro occurred as a result of head injury inflicted by 

accused Bati Ram Boro with a “dungbari”. 

 

38. It appears from the Ext.-1, the FIR lodged by the deceased that when the 

deceased entered into the land of the accused to fetch his cow, the accused 

scolded him and assaulted him. PW1, the wife of the deceased had also 

testified that at the time of occurrence their cow entered into the field of the 

accused and when her husband went to fetch the cow, the accused 

assaulted her husband. The evidence on record and the manner in which 

the incident of assault had taken place established that the accused during a 

quarrel hit the deceased on his head with a “dungbari”. In the FIR lodged by 

the deceased it has been stated that the accused was armed with dao and 

spear but from the ocular as well as medical evidence it appears that no 

sharp weapon was used by the accused to assault the deceased. Therefore, 

it is clear that there was no intention to kill the deceased. But the accused 

inflicted blow on the vital part of the deceased i.e. the head. Definitely the 

accused had knowledge that the act committed by him is likely to cause 

death of the deceased. However, there is nothing on record that the 

accused acted in premeditation in a cruel or unusual manner taking undue 

advantage. Hence, in my considered view the present is a case falls under 

Section 304 Part II of IPC instead of Section 302 IPC.  
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39. It appears that there is nothing on record that the accused Bati Ram Boro 

prevented the deceased from proceeding beyond certain circumscribing 

limits. Accordingly he is found not guilty under Section 341 IPC. 

 

40. In view of above discussion it appears that the prosecution has proved 

beyond all reasonable doubt that the accused has committed an offence of 

culpable homicide not amounting to murder. Accordingly, the accused Bati 

Ram Boro has been found guilty and convicted under Section 304 Part II of 

I.P.C. Section 304 Part II of I.P.C. prescribes punishment with imprisonment 

of either description for a term which may extend to ten years, or with fine, 

or with both. Hence, considering the nature and gravity of the offence in my 

considered view no benefit under Section 360 Cr.P.C. or under Section 3/4 

of the Probation of offenders Act 1958 can be extended to the convicted 

accused person. 

 

41. Before passing sentence, I have heard the convicted accused person on the 

question of sentence under Section 235(2) of the Cr.P.C. and recorded his 

statement. The accused has prayed for leniency. 

 

42. I have also anxiously considered the facts and circumstances of the case 

and the circumstances under which the offence was committed. The record 

does not display past blemish of the convict. Considering the fact that there 

was certain amount of provocation which leads to the commission of the 

offence by the accused and also keeping in view all the aggravating and 

mitigating circumstances, I am of the considered view that the accused 

deserve to be treated with some leniency. 

 

ORDER 

 

43. In the result accused Bati Ram Boro is sentenced to undergo five(05) years 

rigorous imprisonment under Section 304 Part II of IPC and to pay fine of 
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Rs. 3000/- (three thousand) only, in default rigorous imprisonment for 

one(01) month. 

 

44. However, accused Bati Ram Boro is found not guilty under Section 341 IPC 

and acquitted of charge under Section 341 IPC. 

 

45. It is ordered that the period of jail detention if any, already undergone by 

the convicted accused person during the period of investigation, enquiry or 

trial, shall be set off under Section 428 of the Cr.P.C. against the term of 

imprisonment imposed on him. 

 

46. The convicted accused person shall be furnished with a copy of this 

Judgment free of cost forthwith. 

 

47. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 

 

48. Sent back the original case record of GR Case No. 746/2015 to the court of 

learned Chief Judicial Magistrate, Udalguri, alongwith a copy of the 

Judgment, forthwith. 

 

49. Judgment is signed, delivered and pronounced in the open court today the 

18th day of December, 2019. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.     Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 52/2016 

APPENDIX 
(A) Prosecution Exhibits: 

Ext.1  : FIR lodged by deceased. 

Ext.2   : FIR lodged by PW1. 

Ext.3  : Inquest report. 

Ext.4  : Charge sheet. 

Ext.4  : Medical report. 

Ext.5  : Postmortem report. 

(B) Materials Exhibits : Nil. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW1- Kumli Boro. 

PW2- Balen Boro. 

PW3- Ramesh Deka. 

PW4- Nagen Rabha. 

PW5- Muktaram Sarania. 

PW6- Bishnu Boro. 

PW7- Kanika Rabha. 

PW8- Dhiren Boro. 

PW9- Bakul Kakati. 

PW10- Dr. Raisumi Daimari. 

PW11- Dr. Tausif Arafat Hazarika. 

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

(N.Talukdar) 
Addl. Sessions Judge. 

Udalguri. 
 


