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STATE OF ASSAM –Vs- MD ABDUL SAMAD &ANOTHER 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-59/2019 

u/s-447/354/307IPC 

THE STATE OF ASSAM------ Golap Ali (Informant). 

-Vs- 

1. MD ABDUL SAMAD & 

2. MD USMAN GONI-------- Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) MrB. K Chetry: LdAddl. PP for the State. 

(2)MrT. C Boro: LdDefenceCounsel. 

EVIDENCE RECORDED ON :21.08.19, 19.09.19& 16.11.2019. 
 
ARGUMENTSHEARD ON    :13.12.2019. 

JUDGMENT DELIVEREDON:19.12.2019. 

J U D G M E N T 

1.   The prosecution case as unfolded from the FIR lodged on 10/02/2019 by 

one MdGolap Ali with the OC, Orang PS is thatthe accused Abdul Samad was 

proposing to marry the informant’s daughter JesminaKhatun for a long time but 

the informant’s daughter did not accept the said proposal considering the 

behaviour of the accused. Since then the accused Abdul Samad along with his 

relatives started to commit various mental torture on the informant and his 

daughter. On 07.02.2019 at about 2.30 pm the accused persons tried to take 

away the informant’s daughter to their house by dragging her out of the room 

by taking advantage of absence of any male members in the family but the 

informant’s daughter raised hue and cry, for which the informant’s wife came 

out and resisted the accused persons but the accused Abdul Samad kicked on 

the left leg of the informant’s wife. The daughter of the informant also got injury 

on her hands due to dragging by the accused Md Abdul Samad. Then on 
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09.02.2019 at about 5.30 pm, accused Usman Gonitried to strangulate the 

informant by a ‘gamocha’ in the tea shop of Abdul Kadir while the informant was 

taking tea there but he was saved by the people present there. Hence the Case. 

2. On receipt of the FIR,Orang P.S Case No-09/2019, u/s-354/323/307/34 IPC 

was registered against the accused persons namely, Md Abdul Samad, MdFaruk, 

Asma Begum and Md Usman Goni. Investigation into the case was commenced 

and after completion of usualinvestigation, charge-sheet u/s-447/354/307/34 

IPC was submitted against the accused persons namely, Abdul Samad and 

MdUsman Goni,to face the trial.  

3.     In due course, the case was committed to the Court of Hon’ble Sessions 

Judge, Udalguri by the learned Addl. CJM, Udalguri and then the case was 

transferred to this Court for trial. 

4.    Trial of the case was commenced. Both the aforesaid accused persons 

appeared before the Court to face trial. After hearing both the sides and 

perusing the case record, charges in writingu/s-447/354IPC were framed against 

the accused MdAbdul Samad and u/s-307/506 IPC against the accused 

MdUsman Goni. On being read over and explained the contents of chargesunder 

the aforesaid provisions, the accused persons pleaded not guilty and claimed to 

face the trial.  

5.Points for Determination: - After considering the materials on record, I have 

found the following points for determination- 

I) Whetheron 07.02.2019 at about 2.30 pmaccused MdAbdul Samadcriminally 

trespassedinto the house of the informant in order to assault his 

daughter JesminaKhatun? 

II))Whether on the same date, time and place, the aforesaid accused assaulted 

or used force on the informant’s daughter JesminaKhatun with intent to 

outrage her modesty? 

             III) Whether on 09.02.2019 at about 5.30 pm in the Tea Stall of Abdul 

Kadir at Chuburachuburi market, accused MdUsman Goni tried to 
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strangulate the informant Golap Ali with a ‘gamocha’ with such 

intention and under such circumstances that if by that act death was 

caused,he would have been guilty of murder of Golap Ali ? 

            IV) Whether on the same date, time and place, accused Usman Goni 

committed criminal intimidation by threatening the informant with 

death? 

6.        To bring home its charges, the prosecution side examined as many as six 

(6) witnesses namely,MdGolap Ali (informant/victim)as PW-1,Miss 

JesminaKhatun (victim)as PW-2,Mustt SulemaKhatunas PW-3, Md Babul Hussain 

as PW-4, MdAbdul Kadiras PW-5 and IO AjoyMontryas PW-6.The prosecution 

side exhibitedtheFIR as Ext-1, statement of the victim JesminaKhatunu/s-164 

CrPCas Ext-2, Sketch Map of PO as Ext-3, Seizure Listas Ext-4,Medico-legal 

Report of victim JesminaKhatunas Ext-5and Charge-sheet as Ext-6. After the 

closure of prosecution evidence, theaccusedpersons were examined u/s-313 

Cr.P.C, wherein their stands were of total denial.Theaccusedpersons 

declinedtoadducedefence evidence. I have also heard the argumentof both the 

sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.    To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. Let me take up 

first two points together for determination. 

POINT NO-I& II: 

8.  The allegation is that the accused MdAbdul Samad committed criminal 

trespass into the house of the informant and then dragged the informant’s 

daughter JesminaKhatun out of the room with intent to outrage her modesty. 

So, in order to determine the above, let me appreciate the relevant evidence on 

record.  

9.     The most vital witness i.e the Victim (PW-2) stated in her deposition that 

about 5 months back at about 2 pm, she along with her two sisters were taking 
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rest in the room. At that time, accused Abdul Samad entered into her room and 

dragged her out of the room, due to which she raised hue and cry. PW-2 stated 

that on hearing her hue and cry, her mother came out of the room and at that 

time the accused Abdul Samad gave a kick on her mother and then the accused 

left her house by leaving her.  

10.     The aforesaid stand of the victim (PW-2) is well corroborated by her 

mother (PW-3). PW-3 stated in her deposition that about 4/5 months back at 

about 2 pm, her daughter JesminaKhatun was in the room along with her two 

other daughters and she was taking rest in another room. At that time, accused 

Abdul Samad entered the room of her daughter and dragged her daughter 

Jesmina out of the room, due to which her daughter raised hue and cry. PW-3 

stated that on hearing hue and cry, she came out of the room and found the 

accused Abdul Samad dragging her daughter in the courtyard of her house. PW-

3 further stated that when people gathered in her house, the accused left her 

house by leaving her daughter. 

11.        It is seen that the aforesaid stands of PW-2 and PW-3 were reflected in 

the FIR (Ext-1) lodged by the informant (PW-1) and the informant (PW-1) 

corroborated the stand taken by him in the FIR in his deposition before the 

Court. PW-1 stated that about 4/5 months back at about 2.30 pm, his daughter 

JesminaKhatun was in the room along with her two other daughters and his wife 

was taking rest in another room. At that time, accused Abdul Samad entered the 

room of his daughter and dragged my daughter Jesmina out of the room, due to 

which his daughter raised hue and cry. PW-1 further stated that on hearing hue 

and cry, his wife came out of the room and found the accused Abdul Samad 

dragging his daughter in the courtyard of his house and as such his wife pleaded 

before the accused to leave his daughter and accordingly the accused left his 

house by leaving his daughter.  

12.      So, it is seen from the deposition of the informant/victim (PW-1), victim 

(PW-2) and mother of victim (PW-3) that they have corroborated each other 

regarding the criminal trespassing of the accused Abdul Samad into the room of 

the victim JesminaKhatun and then dragging her out of the room.Though the 

defence has given some suggestions to the PWs which were denied by the 
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witnesses but the defencefailed to demolish the vital stands of the aforesaid PWs 

during their cross-examination.It is admitted position of law that suggestions 

which are denied by the witnesses would not provide any help to the defence. In 

Billal Ahmed Barlaskar -Vs- State of Assam [(2013)4 GLR 160] the 

Hon’bleGauhati High Court held that mere suggestion not supported by any 

specific statement made by the accused person and not supported by any 

defence evidence has no evidentiary value. It is settled law that suggestions 

denied is no evidence and no importance could be attached to such suggestions 

made during cross examination. 

13.     Albeit the prosecution stand was that the accused Abdul Samadassaulted 

and used force on the informant’s daughter JesminaKhatun with intent to 

outrage her modesty but the evidence on record as appreciated above nowhere 

show that the accused Abdul Samaddid any act towards outraging the modesty 

of the victim JesminaKhatun. The ultimate test for ascertaining whether modesty 

has been outraged is the action of the offender, such as could be perceived as 

one which is capable of shocking the sense of decency of a woman. [R.D Bajaj 

–Vs- KPS Gill, (1995)6 SCC 194]. In the instant case, admittedly the accused 

Abdul Samad did nothing except dragging the victim (PW-2) to the courtyard 

from her room. Had the accused torn the clothes of the victim or touched the 

delicate parts of the body of the victim with some bad intention during such 

dragging, intention of outraging her modesty would have been implied. Under 

such circumstances an offence u/s-354 IPC is not made out by any stretch of 

imagination.  But the act of dragging the victim (PW-2) out of the room by the 

accused Abdul Samad amounts to using of criminal force on the victim (PW-2) 

under section-352 IPC.Albeit this Court did not frame charge u/s-352 IPC but 

there is no bar in convicting the accused u/s-352 IPC in view of the provision 

contained in section-222 CrPC as offence under section-352 IPC is the minor 

offence for which the accused Abdul Samad was charged (u/s-354 IPC) and the 

particulars required for an offence u/s-352 IPC has been duly proved by the 

prosecution in this case. 

14.  On the basis of what has been discussed above, it can be said that the 

prosecution has been able to prove beyond reasonable doubt that the accused 
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MdAbdul Samadcommitted criminal trespass into the house of the informant and 

then used criminal force on the informant’s daughter JesminaKhatun. Hence 

both the points in hand are decided in favour of the prosecution to the aforesaid 

extent.  

POINT NO-III: 

15.    Let me now appreciate the evidences on record to determine as to 

whether the accused Usman Gonitried to cause death of the informant Golap Ali 

by strangulating him with a ‘gamocha’. For an offence u/s-307 IPC, the Court is 

to see as to whether the act, irrespective of its result, was done with the 

intention or knowledge and under circumstances as mentioned in the section. 

Whether or not the accused had intention to cause death to the victim can also 

be gathered from the places of the body in which the victim suffered injuries. In 

the instant case, the informant (PW-1) deposed that the accused Abdul Samad 

entered the room of his daughter and dragged his daughter Jesmina out of the 

room and then he informed about the matter to Usman Goni, who is the father 

of accused Abdul Samad, but he did not do anything. PW-1 further stated that 

after two days while he was taking tea in a Tea Stall at Chuburachuburi market, 

the accused Usman Goni came from behind and tried to strangulate him with a 

'gamocha' by pushing him with the post of that room of Tea Stall but he was 

saved by one boy from the clutch of the accused. During cross-examination, PW-

1 admitted that there were many people in the Tea Stall and name of some 

persons were Kadir (owner of Tea Stall) and Abdul (who saved him) and the 

bhatija of the accused Usman Goni. Though PW-1 stated that one Abdul saved 

him but the prosecution has failed to examine that Abdul. Further Abdul Kadir 

(PW-5), who is the owner of the Tea Stall in front of which the incident allegedly 

took place, did not support the stand of the informant (PW-1). PW-5 stated that 

about 3/4 months back, he heard about a quarrel between the accused persons 

and the informant in the house of the informant and after some days, he had 

seen some altercation between the accused Usman Goni and the informant in 

front of his tea stall at Chuburachuburi market and the people separated them. 

So, PW-5 did not whisper about any attempt on the part of the accused Usman 

Goni to strangulate the informant (PW-1).Though PW-5 was cross-examined by 
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the prosecution after being declared him as a hostile witness but nothing could 

be elicited from his cross-examination by the prosecution. On the face of such 

evidences of PWs, I have no hesitation in holding that the prosecution has failed 

to prove beyond reasonable doubt that the accused MdUsman Gonimade 

attempt to kill the informant Golap Aliby strangulating him with ‘gamocha’. 

Hence this point is decided against the prosecution.     

POINT NO-IV: 

16.    Further allegation is that theaccused Usman Goni committed criminal 

intimidation by threatening the informant with death. But there is no iota of 

evidence in this regard. Hence it can be said that the prosecution has failed to 

prove that the accused Usman Goni committed criminal intimidation. Hence the 

point in hand is also decided against the prosecution.   

17.     On the face of the decisions in the aforesaid points, the accused MdAbdul 

Samad isconvicted u/s-447/352 IPC but he is acquitted of the charge u/s-354 

IPC. Further the accused Usman Goni is acquitted of the charges u/s-307/506 

IPC as were levelled against him. So the accused MdUsman Goni be set at liberty 

forthwith. 

BENEFIT OF PROBATION UNDER THE PROBATION OF OFFENDERS ACT, 1958: 

18.    As far as the benefit of probation to convictMd Abdul Samadunder the 

relevant provisions of the Probation of Offenders Act, 1958 is concerned, I have 

considered the nature of the offences committed by the aforesaid 

accused/convict and the character of the convict. No previous criminal activity 

and conviction is proved against him. This Court is of the view that if such a 

person is sent to jail along with other habitual offenders, the mind of such first 

time offender would be criminalized. Considering all the above, I am of the 

considered opinion that the convict Abdul Samaddeserves to get the benefit of 

probation as provided u/s-4 of the Probation of Offenders Act, 1958. As such 

convictMd Abdul Samad be released on probation of good conduct u/s-4 of 

Probation of Offenders Act on execution of a bond without surety to appear and 

receive sentence when called upon during the next three years and in the 
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meantime to keep peace and be of good behaviour. But considering the 

expenses incurred by the informant in running the case, it would be in the 

interest of justice to order payment of cost (u/s-5(1)(b) of the Probation of 

Offenders Act, 1958) to be paid by the convictMd Abdul Samad to the informant 

MdGolapAli. Accordingly, aforesaid convictMd Abdul Samad isordered to pay an 

amount of Rs-2000/- as cost. On payment of the said amount by the convict, the 

same would be given to the informant MdGolap Ali. 

19. Judgment in separate sheets is tagged with the CR. 

20.    A copy of the judgment be given free of cost to the convictMd Abdul 

Samad. 

21.   Let a copy of the judgment be also sent to the District Magistrate, Udalguri 

as per Section-365 Cr.P.C 

22.    Given under my hand and seal of this Court on this 19thday of December, 

2019.                 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

 

1.   PROSECUTION WITNESSES-- 

           I) PW-1 :MdGolap Ali (informant/victim); 

II) PW-2              : Miss JesminaKhatun (victim); 

III) PW-3  :Mustt SulemaKhatun; 

IV) PW-4 : Md Babul Hussain; 

V) PW-5    : Md Abdul Kadir& 

 VI) PW-6 : IO AjoyMontry.           

2.   PROSECUTION EXHIBITS-            

I) Ext-1   :FIR; 

           II) Ext-2 :Statement of the victim JesminaKhatun u/s-164 CrPC; 

           III) Ext-3 : Sketch Map of PO; 

 IV) Ext-4 : Seizure List; 

           V) Ext-5             : Medico-legal Report of victim JesminaKhatun& 

          VI) Ext-6          :  Charge-sheet. 

3.    DEFENCE WITNESSES         : Nil 

4.    COURT WITNESSES/EXHIBITS  : Nil.                      

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 

 

 


