
G.R. CASE NO.  1103 of  2018

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE,
UDALGURI, BTAD, ASSAM.

G.R. CASE NO. 1103 of 2018
(PRC NO. 49/2019) 

Present:   Sri Mridul Kumar Saikia.
Chief Judicial Magistra
Udalguri, BTAD, Assam.

   STATE

-VS-

SRI SHYAM DAIMARY     
---------Accused.

For the Prosecution :    Mr. A. Basumatary, Addl. P.P.

For the Defence :    Miss. N. Daimary, Advocate.

Date of prosecution evidence :     13-05-2019.

Date of Argument & Judgment :     23-05-2019.

U/S- 279/304(A)  IPC.

J U D G M E N T

1. The victim of the pathetic occurrence is Abdul Nur(Miya).

2. On 24-10-2018 the complainant Md. Ramjan Ali lodged an ejahar before the 

Officer-in-Charge, Mazbat Police Station stating inter-alia that on 20-10-2018 

at about 9-30 A.M. his father Abdul Nur (Miya) was going on foot to the 

town Mosque, Mazbat and while reached near the shop of Sri Tamal Dey, he 

was  rammed from behind by a scooty bearing registration no. AS-27B-7529, 

driving with rash and negligent fashion, for which his father fell down and 

sustained severe injury. Though he was immediately taken to Mazbat Mini 

PHC, but due to serious condition, he was taken to Tezpur Medical College & 

Hospital and from there he was referred to GMCH, Guwahati and and again 

due to some inconveniences at GMCH, Guwahati, he was admitted at GNRC 
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hospital  at  Saimail,  Guwahati  and unfortunately,  on 22-10-2018 at  GNRC 

hospital at Saimail, the victim succumbed to his injuries. Due to busy in the 

treatment of the deceased, the delay was caused in filing the ejahar. 

3. On  receipt  of  the  ejahar  to  the  effect  aforesaid,  the  Officer-in-Charge, 

Mazbat  Police  Station  registered  Mazbat  PS  case  no.  57  of  2018  U/S 

279/304(A)  I.P.C. and on completion of investigation the I/O submitted the 

charge sheet against the accused alleging commission of the offences U/S 

279/304(A) I.P.C.  

4. On the basis of the charge sheet, cognizance of offence was taken  under 

Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were  issued  for 

causing  appearance  of  the  accused  before  the  court.  Accordingly,  the 

accused appeared before the Court to answer the charges and copies of all 

relevant papers and documents were furnished to the accused in compliance 

with  the  provisions  of  Section  207  CrPC.  Finding  a  prima-facie  case  for 

commission of offences U/S 279/304(A) I.P.C., the particulars of offeces U/S 

279/304(A) I.P.C. explained to the accused to which the accused pleaded not 

guilty and claimed to stand trial.

5. In order to bring home the charges, the prosecution examined as many as 

four(4) PWs in the form of:

PW 1 Md. Ramjan Ali (complainant)

PW 2 Sri Ratan Biswas 

PW 3 Sri Makhan Lal Mandal and

PW 4 Md. Firoz Ali.

The prosecution has exhibited the following documents in the form of :

Ext. 1 – Ejahar.                                               

6. After recording the prosecution witnesses the accused was examined U/S 

313 Cr.P.C. All the incriminating circumstances which appeared in evidence 

against the accused were put to him for his explanation. The accused denied 

all  the  circumstances  and  pleaded  his  innocence.  Further,  the  accused 

declined to adduce any evidence in defence.
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7. I have heard the argument put forward by the learned Addl.P.P. and the 

learned  advocate  appearing  for  the  accused.  I  have  also  carefully  gone 

through the entire evidence available with the case record.

8.  POINTS FOR DETERMINATION   :  For the purpose of clarity and to ascertain the 

guilt of the accused on the charges levelled against him, the following points 

are sorted out for the decision in the present case. 

I. Whether on 20-10-2018 at about 10-30 A.M. at Mazbat town under 

Mazbat  Police  Station  the  accused  drove  his  scooty  bearing 

registration  no.  AS-27B-7529  in  rash  or  negligent  fashion  to 

endanger human life on the public road? 

II. Whether on the same day, at the same time and place the accused 

by driving his scooty negligently caused death of the victim Abdul 

Nur (Miya)?

DISCUSSION, DECISION AND REASONS FOR DECISION:

9. Let us scrutinize the evidences of prosecution witnesses.  PW 1 Md. Ramjan 

Ali, who is the complainant of this case, stated in his deposition that on the 

day of accident at about 10-30 A.M. someone informed him over phone about 

the accident faced by his father in Mazbat town and immediately he rushed to 

the spot and found his father in injured condition. With the help of neighboring 

people,  he  took his  father  to  Mazbat  hospital  and  then to  Tezpur  Medical  

College & Hospital for better treatment and for further better treatment though 

they took him to GNRC hospital, Guwahati but the injured succumbed to his 

injuries at GNRC hospital on 22-10-2018 while he was undergoing treatment. 

Later on, he came to know that his  father(deceased) was hit  by a scooty. 

Knowing about the accident, he lodged the ejahar. He has proved his ejahar 

Ext. 1 by identifying his signature Ext. 1(1) thereon.

10. During cross-examination PW 1 has stated that he did not see the accident 

and he does not know how the accident occurred. 

11. PW 2 Sri Ratan Biswas stated that on the day of occurrence, he heard about 
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the accident  and hence  tried  to  peep  the  accident,  but  due  to  the crowd 

gathered there, he left the spot. 

12. In the cross-examination PW 2 stated that he is ignorant about the occurrence. 

13. PW 3 Sri  Makhan Lal Mandal stated that about one year ago one day the 

brother of the complainant informed him over phone about the accident met 

by their father. He visited the victim at GNRC, Guwahati. 

14. In cross-examination PW 3 stated that he did not see the accident.

15. PW 4 Md. Firoz Ali stated that about one year ago he could know about the 

accident met by one of their villager and hence went to visit him at hospital.

16. In cross-examination PW 4 stated that he did not see the accident.

17. From the above testimonies of the witnesses, it appears that none of them 

could ascertain how the accident took place. They could not ascertain whether 

the driver of the offending scooty drove rashly or negligently. It was the crazy 

time of 9/9-30 A.M. in the Mazbat township where the people of market begins 

to  start  their  business,  school  and  college going  students  bustled  and  the 

official employees come at a time and congest the road. The deceased was 

also a part of them to have his ‘Namaj’ at the Mosque nearby the town. But 

from the evidences of the prosecution witnesses we are not able to ascertain 

as to  how the accident occurred and/or  for  whose fault  the accident  took 

place. From the death of the victim, it is apparent that the death caused due 

to the accident which is not disputed by the defence. But from the evidences 

of the witnesses, it can not be ascertained that the death caused due to the 

negligent act of the accused in driving the offending scooty. None of them is 

an eye witness which is very much necessary to prove the negligent act of the 

accused. All these witnesses are mum about the accused and hence failed to 

identify the accused as they did not see the accident. Hence, no incriminating 

material is found to implicate the accused with the alleged offences and the 

occurrence found to be purely an accident.

18. When the witnesses available fail to ascertain the reason behind the accident, 

the court is left to resort to the dictum  “res ipsa loquitter” which means 

“when the thing speaks for itself”. Inculcating the dictum “res ipsa loquitter” 
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this incident turns out to be purely an accident without any attribution of rash 

or negligent act of the driver of the vehicle.

19. Thus, from the above appraisal, appreciation of evidence on record and the 

application  of  law,  I  find  that  the  prosecution  has  failed  to  establish  the 

offences  U/S  279/304(A)  I.P.C.  against  the  accused  beyond  all  reasonable 

doubt.  In the result,  the accused is  not found guilty U/S 279/304(A) I.P.C. 

Accordingly,  accused Sri  Shyam Daimary is  acquitted from the charges U/S 

279/304(A) I.P.C. on benefit of doubt and he is set at liberty forthwith.

20. The bail bond of the accused shall remain in force for the next six(6) months 

as per provisions of Section 437(A) Cr.P.C. 

21. The seized articles, if not yet given in zimma, may be given in zimma to its  

registered owner. 

Given under the hand and seal of this Court on this 23 rd day of May, 2019 at 

Udalguri, BTAD, Assam. 

     (Mridul Kumar Saikia)
Dictated and corrected by me:      Chief Judicial Magistrate

      Udalguri, BTAD, Assam.

(Mridul Kumar Saikia)       
Chief Judicial Magistrate         
 Udalguri, BTAD, Assam.
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APPENDIX

   A. Prosecution witnesses : PW 1 Md. Ramjan Ali (complainant)

PW 2 Sri Ratan Biswas 

PW 3 Sri Makhan Lal Mandal and

PW 4 Md. Firoz Ali.

B. Defence witness : Nil.

C. Documents exhibited : Ext. 1 – Ejahar.

(Mridul Kumar Saikia)
  Chief Judicial Magistrate
  Udalguri, BTAD, Assam. 

Typed and transcribed by me:

(Tulashi Dev Sarma/Stenographer).

6


