
 

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL 

MAGISTRATE, UDALGURI, ASSAM 

 

P. R. Case No. 873 of 2019 U/s 14 of the Assam 

Game & Betting Act, 1970 

 

   State of Assam 

   -Vs-  

 (1) Md. Jehirul Haque 

 S/o- Md. Akkash Ali 

 R/o -Vill.-Dakhinchuba 

 (2) Md. Ashmot Ali 

 S/o- Late Abdul Latif 

 R/o -Vill.-Pauripota 

(3) Md. Ismil Ali 

 S/o- Late Yakub Ali 

 R/o- Vill.- Majorchuba 

 (4) Md. Nur Mahammad Ali 

 S/o- Md. Hasen Ali 

 R/o- Vill.- Majorchuba 

P.S.- Orang   

Dist.- Udalguri, Assam     ......Accused Persons. 

 

Present:- Sri  D. K. Kalita, A. J. S. 

  Addl. Chief Judicial Magistrate, Udalguri, Assam   
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Appearance:  

 For the State  : Mr. J. Daimari, Asst. P.P. 

 For the Defence  : Md. N. Islam,  

  Mr. S. Deori, Advocates.   

 Dates of Evidence : 10.10.19, 06.11.19,   

       17.12.19 

Date of Argument : 26.10.21 

Date of Judgment : 03.11.21 

J  U  D  G  M  E  N  T 

1.  Prosecution case, in brief, is that on 

25.08.2019, at about 12:00 O’clock, at noon, one 

Mushabirul Hoque informed from Dhanashree market that 

gambling was going on openly at Dhanashree market and 

large scale transaction took place in that gambling. On the 

instruction of the Officer-in-Charge, Orang P.S., A.S.I. 

Jadav Sarmah, along with one section of 14th APBN of 

Orang P.S., UBNK Jugal Boro, UBC Nimai Shill and Home-

guard Manik Dey proceeded to Dhanashree market and 

found some persons playing gambling at Dhanashree 

market. Seeing police personnel, when those persons 

started to flee away hither and thither, accused persons 

namely Ashmot Ali, Md. Jehirul Hoque, Nur Muhammad Ali 

and Md. Ismail Ali were apprehended. Cash money 

amounting to Rs.11,030/- (Rupees Eleven Thousand and 

Thirty), 3 (three) numbers of mobile handsets, playing 

cards and 4 (four) numbers of one rupee coins were seized 
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from the said accused persons. With that effect, ASI Jadav 

Sarmah lodged an ejahar with the Officer-in-Charge, Orang 

P.S.      

2.  On receipt of the ejahar, Orang P.S. Case No. 

81/2019 under Section 14 of the Assam Game and Betting 

Act was registered and investigated into. On completion of 

the investigation, the Investigating Officer submitted 

charge-sheet under Section 14 of the Assam Game and 

Betting Act against the accused persons. During course of 

trial, accused persons were allowed to go on bail.   

3.   On appearance before the court, necessary 

copies were furnished to the accused persons and on 

hearing both the sides, my learned predecessor-in-office 

was pleased to frame charge under Section 14 of the 

Assam Game and Betting Act against the accused persons 

and on being read over and explained the said charge, the 

accused persons abjured their guilt and claimed to stand 

trial.  

4.  In support of its case, prosecution side 

examined as many as nine (9) witnesses. Prosecution has 

not examined the Investigating Officer due to his death. 

On closure of prosecution evidence, accused persons have 

been examined under Section 313 Cr.P.C. wherein they 

denied the fact of their involvement in gambling. Defence 

has adduced no evidence. 
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5.  I have heard arguments of the learned 

counsels for both the sides at length, gone through the 

case record and perused the evidence carefully. 

POINTS FOR DETERMINATION ARE: 

6.  Whether the accused persons, on 25.08.2019, 

at about 12:00 O'clock, at noon, at Dhanashree market 

under Orang P.S., were betting or inviting betting or 

possessing betting instruments and thereby committed an 

offence punishable under Section 14 of the Assam Game 

and Betting Act, 1970? 

DISCUSSION, DECISION AND REASONS THEREON: 

7.   Before I going to decide the points for 

determination, let me briefly describe the evidence of the 

prosecution witnesses. P.W.-1, ASI Jadav Sarmah, is the 

informant who has stated in his evidence that the incident 

took place on 25.08.19. He knows the accused persons. 

The Officer-in-Charge, Orang P.S. came to know from 

secret information that gambling was going on at Dhansiri 

market. Then he along with O/C Gagan Chandra Deka, 

Nayak Jabul Boro, Constable Nimai Shil, Home-guard Manik 

Dey and A.P.B.N. Party went to Dhansiri market area. Then 

he found the accused persons playing gambling at a 

market house. He has further stated that about 11,030/- 

(Rupees Eleven Thousand and Thirty) and playing cards 

were found in the possession of the accused persons. He 

seized those articles and prepared seizure list. Thereafter, 
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he lodged ejahar after arresting the accused persons and 

bringing them to police station. Ejahar has been exhibited 

as Ext.1 and his signature thereon as Ext.1(1). Seizure lists 

have been exhibited as Ext.2, Ext.3, Ext.4, Ext.5 and his 

signatures thereon as Ext.2(1), Ext.3(1), Ext.4(1), Ext.5(1). 

In his cross-examination, he has stated that the distance 

between the place of occurrence and Orang P.S. is about 

12 k.m. Ejahar was written by one constable of his police 

station on his instruction. Though he wrote in the ejahar 

that one Moshabirul Hoque informed about the incident, he 

cannot remember that. O/C made G.D. Entry vide No. 500 

dated 25.08.2019 on receipt of the information about the 

incident. When they reached, the nearby people ran away 

and they apprehended the accused persons while they 

were playing gambling. He has admitted that he wrote in 

the ejahar that when they reached at the place of 

occurrence, the people engaged in gambling were running 

and they apprehended four gamblers. Money and playing 

cards were found from the accused persons and he has 

specifically mentioned in seizure lists from whose 

possession what article has been found. He has also stated 

that he has not seen the seized money and playing cards in 

court. He has forgotten the colour of the playing cards. 

There was no market at the time of occurrence. He found 

the playing cards from Nur Mohammad. The accused 

persons were gambling sitting on carton sheet and he did 
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not seize those things. Gamocha was laid on the carton 

and he did not seize the gamocha. Apart from the accused 

persons some other persons also played gambling, but, 

fled away. He recorded the statements of the seizure 

witnesses before lodging the ejahar. I/O recorded his 

statement on the day of lodging the ejahar. He has denied 

the suggestions of the defence.  

8.  P.W.-2, Nayak Jabar Chandra Boro, has stated 

in his evidence that he knows the informant as well as the 

accused persons. About 1 and 1/2 (one and half) years 

ago, he along with O/C, Orang P.S. Gagan Chandra Deka, 

A.S.I. Jadav Sarmah, Constable Nimai Shil, Home-guard 

Manik Deka and some other staffs went to daily market at 

Dhansiri market. Then, it was 12:00-12:30 O'clock at noon. 

Then four accused persons were found playing gambling at 

a market house and playing cards, money amounting to 

approximately Rs.11,000/- and mobile phones were found 

in their possession. Thereafter, they brought the accused 

persons to Orang P.S. and handed over them after 

arresting. Seizure lists have been exhibited as Ext.2, Ext.3, 

Ext.4, Ext.5 and his signatures thereon as Ext.2(2), 

Ext.3(2), Ext.4(2), Ext.5(2). In his cross-examination, he 

has stated that at the time of incident there was no 

market. There was a gathering of about 10/12 persons at 

the place of occurrence. There was roof (sali) at the 

market house, but, there was no wall. Remaining people 
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engaged in gambling fled way and they could apprehend 

only four accused persons. He did not know the accused 

persons before. Accused persons were playing sitting on 

ground. Money and playing cards were lying at the place of 

playing gambling. They recovered Rs.11,000/- from the 

possession of the accused persons. He cannot remember 

from whose possession how much money was recovered. 

He did not count the playing cards. He has admitted that 

he stated in his 161 statement that only one bundle of 

playing cards and some coins were found from the 

possession of accused persons. He has denied the 

suggestions of defence.       

9.  P.W.-3, Nimai Shill, has stated in his evidence 

that he knows the informant as well as the accused 

persons. In the month of August, 2019, at about 12:30 

O'clock at noon, he along with O/C, Orang P.S. Gagan 

Chandra Deka, Jadav Sarmah and Home-guard Manik Dey, 

as per the direction of the O/C, went to Dhansiri market 

area and saw 10-12 persons playing cards. Other people 

fled away as soon as they reached there and they caught 

the accused persons red handed. Approximately cash 

amount of Rs.11,000/-, playing cards, coins and mobile 

handsets were found in the possession of the accused 

persons. Thereafter, accused persons were handed over to 

Orang P.S. Seizure lists have been exhibited as Ext.2, 

Ext.3, Ext.4, Ext.5 and his signatures thereon as Ext.2(3), 
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Ext.3(3), Ext.4(3), Ext.5(3). In his cross-examination, he 

has stated that he has signed on the seizure lists at police 

station. He has not seen any playing cards and money in 

the court. At the time of incident, market was going on. 

There were other shops near the place of occurrence. 

Amongst the people playing cards, some were sitting and 

some were standing. Some people fled away as soon as 

they reached there and they caught the three nos. of 

accused persons who were sitting and one of the accused 

was caught near the place of occurrence when he wanted 

to flee away. He caught accused Nur Mohammad. He 

cannot say exactly who caught the other accused persons. 

They recovered playing cards and money from the place 

where the accused persons were gambling. He cannot say 

exactly whether the playing cards and money were lying on 

the ground or not. At the time of incident, some shops 

were opened and some were closed. He cannot exactly say 

whether the O/C picked up the playing cards from the 

ground or not. He cannot exactly say how many pairs of 

playing cards were found from the possession of the 

accused persons. He also cannot exactly say from whose 

possession how much money was recovered. He has 

denied the suggestions of defence.     

10.  P.W.4, Manik Dey, has stated in his evidence 

that he knows the informant as well as the accused 

persons. On 25.08.19, he along with Jadav Sarma, Nimai 
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Shill and O/C of Orang P.S., on getting information about 

gambling being played at Dhansiri market, went there as 

per the direction of the O/C. Going there, they caught the 

accused persons red handed in the state of playing cards. 

Other people fled away. Money, coins and mobile handsets 

were found from the possession of the accused persons. 

Thereafter, accused persons were handed over to police 

station.  In his cross-examination, he has stated that he 

himself did not catch the accused persons. Accused 

persons were caught when they wanted to flee away. At 

that time, people gathered and there was daily market 

there. Money was found at the state of lying on ground. He 

has denied the suggestion of defence.   

11.  P.W.5, Abdul Matleb, has stated in his evidence 

that he knows the informant as well as the accused 

persons. The incident took place about one month ago. At 

that time he was at Tezpur and after returning home, he 

heard that police arrested the accused persons due to their 

involvement in commission of offence of gambling. He did 

not see the accused persons engaged in gambling. Police 

took his signatures on the seizure lists. But police did not 

show him the seized articles. Seizure lists have been 

exhibited as Ext.2, Ext.3, Ext.4 & Ext.5 and his signatures 

thereon as Ext.2(4), Ext.3(4), Ext.4(4) & Ext.5(4). In his 

cross-examination, he has stated that he put his signature 
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on seizure lists at police station. When he put his signature 

on seizure list, no article was shown to him by police.            

12.  P.W.6, Md. Saiful Islam, has stated in his 

evidence that he does not know the informant. He knows 

the accused persons. On the day of incident, he heard that 

police caught the accused persons due to their involvement 

in commission of offence of gambling. But they did not 

play gambling. Police apprehended the accused persons 

from road. Defence has declined to cross-examine this 

witness.   

13.  P.W.7, Abu Saleh, has stated in his evidence 

that he does not know the informant. He knows the 

accused persons. At the time of incident, he was not at 

home. Later on, he heard that police caught the accused 

persons. But, he did not know the reason. Defence has 

declined to cross-examine this witness.   

14.  P.W.8, Mainul Haque, has stated in his 

evidence that he does not know the informant. He knows 

the accused persons. He does not know anything about the 

incident. Defence has declined to cross-examine this 

witness.   

15.  P.W.9, Md. Sahidul Islam, has stated in his 

evidence that he does not know the informant. He knows 

the accused persons. About 3 (three) months ago, he 

heard that police caught the accused persons due to their 

involvement in commission of offence of gambling. At that 
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time, he was at home. Besides that he knows nothing. In 

his cross-examination, he has stated that he cannot say 

whether the accused persons were involved in gambling or 

not. He cannot say whether the person saw the incident 

from whom he heard about the incident.  

16.   Learned Asst. P.P. has submitted that the 

prosecution has succeeded to bring home the charge 

against the accused persons beyond all reasonable doubt 

as it is well established from the oral and documentary 

evidence of the prosecution witnesses that on the day of 

occurrence accused persons were engaged in gambling at 

Dhansiri market and then the informant and his other 

companion staffs caught the accused persons red handed 

and seized playing cards, money, coins and mobile 

handsets from the possession of the accused persons. He 

has also contended that defence has failed rebut the 

presumption and to discredit the prosecution witnesses. 

Thus learned Asst. P.P. has submitted that the accused 

persons are liable to be convicted and sentenced in 

accordance with law. On the other hand, learned counsel 

for the accused persons has submitted that the prosecution 

has failed to prove the alleged offence against the accused 

persons beyond all reasonable doubt in as much as the 

evidence of the informant and his companion staffs has not 

been corroborated by any of the independent witnesses 

and the evidence of the informant and his companion 
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staffs is not consistent and corroborative as regards the 

recovery of betting instruments and money and mobile 

phones from the possession of the accused persons. 

Defence has also contended that the prosecution has not 

examined the Investigating Officer which is fatal to the 

prosecution case. Learned counsel for the defence has also 

submitted that the prosecution has failed to prove that the 

accused persons were engaged in playing gambling. Thus 

he has submitted that the accused persons are liable to be 

acquitted of the offence charged.   

17.  To constitute an offence punishable under 

Section 14 of the Assam Game and Betting Act, the 

prosecution must prove that there was an incident of 

betting where money or valuable security things are 

stacked to be won or to be lost on the happening of an 

unascertained thing, event or contingency or in relation to 

a game or sports and the accused persons were involved in 

such betting. Now let find out whether the prosecution has 

succeeded to prove the ingredients of the offence under 

Section 14 of the Assam Game and Betting Act against the 

accused persons.  

18.  It is revealed from the evidence of the 

prosecution witnesses that PW-1 is the informant who 

apprehended the accused persons and seized the betting 

articles from the place of occurrence and PWs 2, 3, 4 are 

his companion staffs who accompanied him to the place of 
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occurrence with him and they saw the occurrence and PWs 

2 & 3 are also seizure witness. PWs 5, 6, 7 & 9 have only 

heard about the incident. Prosecution has not examined 

the Investigating Officer due to his death. 

19.  It is found from the sketch-map that the place 

of occurrence is the betel-nut shop of one Md. Abdul 

Khaleque at Dhansiri market. But Investigating Agency has 

neither made him accused nor witness in the instant case. 

It is found from the evidence of the informant (PW-1) and 

PWs 2, 3 & 4 that when they went to Dhansiri market at 

about 12.00-12.30 O’clock at noon, they found the accused 

persons while playing gambling and they were caught red 

handed while playing gambling. But in their cross-

examination, PWs 1, 2 3 & 4 have stated different versions 

as regards apprehension of the accused persons and 

playing gambling by them. PW-1 has stated in his cross-

examination that when they reached the place of 

occurrence, the nearby people ran away and they 

apprehended the accused persons while playing gambling. 

He has also stated that some other persons were also 

playing gambling, but, fled away. PW-2 has stated in his 

cross-examination that there was a gathering of about 

10/12 persons at the place of occurrence and remaining 

people engaged in gambling fled away and they could 

apprehend only four accused persons. PW-3 has stated in 

his cross-examination that amongst the people playing 
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cards, some were sitting and some were standing. Some 

people fled away as soon as they reached the place of 

occurrence and they caught three numbers of accused 

persons who were sitting and one of the accused persons 

was caught near the place of occurrence when he wanted 

to flee away. He caught accused Nur Mohammad. PW-4 

has stated in his cross-examination that accused persons 

were caught when they wanted to flee away. Thus it is 

revealed from the evidence of PWs 1, 2, 3 & 4 who are eye 

witness to the occurrence that they are not sure in their 

evidence whether the accused were caught at the state of 

playing gambling or at the time of their fleeing away from 

the place of occurrence. Moreover, PWs 1 & 2 have only 

stated in their evidence that the accused persons were 

playing gambling. But they have not stated what kind of 

gambling was playing by the accused persons. PWs 3 & 4 

have stated that the accused persons were playing cards. 

PW-6 has stated that the accused persons did not play 

gambling and they were caught from road. None of the 

prosecution witnesses have stated in their evidence that 

the accused persons bet or invited betting. The 

inconsistent and non-corroborative evidence of prosecution 

witnesses create a doubt as regards the involvement of the 

accused persons in betting or inviting betting.   

20.  Prosecution has exhibited four numbers of 

Seizure Lists as Ext.2, Ext.3, Ext.4 and Ext.5 respectively. 
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It is found from Ext.2 that cash money of Rs.5330/- and 

one MI mobile handset was seized from the accused Md. 

Ismail Ali. Ext.3 reveals that cash money of Rs.3410/- and 

old Nokia Mobile handset were seized from accused Md. 

Asmot Ali and Ext.4 reveals that cash money of Rs.2100/- 

was seized from accused Md. Jahirul Hoque. Ext.5 contains 

that one bundle of playing cards, cash amount of Rs.200/-, 

4 numbers of one rupee coins and one Lephone Mobile 

handset were seized from the possession of Md. Noor 

Mohammad Ali. It is appeared from the aforementioned 

seizure lists that the informant (PW-1) seized the articles 

and prepared seizure lists. He has stated in his evidence 

that Rs.11,030/- and playing cards were found in the 

possession of the accused persons. He has not specifically 

stated from whose possession what article was seized. PW-

2 is also a seizure witness who has stated in his evidence 

that Rs.11,000/- and mobile were found from the accused 

persons. He has stated in his cross-examination that 

money and playing cards were lying at the place of 

gambling. He cannot recollect from whose possession what 

amount of money was recovered. PW-3 is another seizure 

witness who has stated that cash amount of Rs.11,000/-, 

playing cards, coins and mobiles were found from the 

accused persons. But in his cross-examination he has 

stated that they recovered the playing cards from the place 

of gambling. He cannot definitely say whether money and 
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playing cards were lying on ground or not. He even cannot 

say how many pairs of playing cards and what amount of 

money was seized from a particular accused. PW-5 is 

another seizure witness who was not present at the place 

of occurrence and he has stated that his signature on 

seizure list was taken in police station. But police did not 

show him seized articles when his signature was taken on 

seizure list. Though PW-4 is not a seizure witness, but, he 

was present at the place of occurrence and he has stated 

in his cross-examination that money was found at the state 

of lying on ground. Thus, it is transpired from the 

testimonies of the prosecution witnesses and documentary 

evidence that there is lack of consistent evidence as 

regards recovery of the betting articles and seizure of such 

articles.  

21.  It is found from the evidence of the prosecution 

witnesses that the incident of gambling took place at 

Dhansiri market. It is found from the evidence of PW-1 

that market was not going on at the time of occurrence 

and the accused persons were playing gambling on carton 

laying gamocha on that. But he did not seize those articles. 

PW-2 has also stated in his evidence that there was no 

market at the time of occurrence. But PW-3 has stated that 

market was going on at that time. Non seizure of cartons 

and gamocha and difference evidence as regards running 

of market at the time of occurrence also create doubt as 
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regards the involvement of the accused persons in 

gambling.  

22.  It is the contention of the defence that non-

examination of the Investigating Officer is fatal to the 

prosecution case. In the instant case, Investigating Officer 

has not been examined by the prosecution due to his 

death. It is found that the Investigating Officer inspected 

the place of occurrence, drew sketch-map of the place of 

occurrence. But defence has not got the opportunity for 

cross-examine the Investigating Officer.  

23.  From the discussion made in the foregoing 

paragraphs, I am of the considered opinion that the 

prosecution has failed to bring home the charge under 

Section 14 of the Assam Game and Betting Act against the 

accused persons beyond all reasonable doubt and as such, 

the accused persons deserve acquittal.  

O R D E R 

24.   In view of the conclusion made above, I hold 

the accused persons not guilty of the offence U/s 14 of the 

Assam Game and Betting Act and hence, they are 

acquitted of the said offence. Accused persons are set at 

liberty forthwith.  

25.  The bail-bonds of the accused persons shall 

remain in force for a period of six months from the date of 

this order.  
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26.  Let the playing cards and mobile handsets be 

destroyed in due course of law. Let the seized money be 

transmitted to state exchequer and be deposited in 

government treasury after appeal period.  

27.  The judgment is delivered in the open Court in 

presence of the accused persons and their learned 

Counsel. 

    Given under my hand and the seal of this court 

on this 3rd day of November, 2021. 

 

 

 

           (D. K. Kalita) 

Addl. C.J.M., Udalguri 

 

 

Dictated and corrected by me,   

 

 

       (D. K. Kalita) 

Addl. C.J.M., Udalguri 

 

 

 

 

 



 

 

                                       P. R. Case No. 873/19 
 

 19 

A P P E N D I X 

1. Prosecution Witnesses: 

P.W.1- Sri Jadav Sarmah, ASI 

P.W.2-  Nayak Jabar Ch. Boro 

P.W.3- Sri Nimai Shill 

P.W.4- Sri Manik Dey 

P.W.5- Md. Abdul Matleb 

P.W.6- Md. Saiful Islam 

P.W.7- Md. Abu Saleh 

P.W.8- Md. Mainul Haque 

P.W.9- Md. Sahidull Islam 

2. Prosecution Exhibits:  

Ext.1- Ejahar 

Ext.2- Seizure List 

Ext.3- Seizure List  

Ext.4- Seizure List 

Ext.5- Seizure List 

3. Court Witness:   Nil  

4. Defence Witness:    Nil   

5. Defence Exhibit:   Nil 

          

          

                                             (D. K. Kalita) 

Addl. C.J.M., Udalguri 


