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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 
 

Sessions Case No. 08/2019 
(Arising out of G.R. Case No. 1280/2014) 

U/S 25(1-A) Arms Act. 
 
 

PRESENT  : Shah Syed Ahadur Rahman, AJS 
 

Committed by:-Learned SDJM(S), Udalguri. 
 
Charge framed on:-19-01-2019. 
 
 
 

       State of Assam 
      -Vs - 

Mijingsha Basumatary @ Alfa……Accused 
person. 

 
 
Date of Recording Evidence on – Nil. 

Date of Hearing Argument on ---05-10-2021. 

Date of Delivering the Judgment on –05-10-2021. 
 

Appearance: 
Advocate for the State---------Mr. B.K. Chetry, Learned. A.P.P. 

Advocate for the Accused-----Mr. R. Khaklari, Learned. 

Advocate. 
 

JUDGMENT 
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1. The prosecution story is in brief is that the complainant 

namely Major Varun Mathur, Officer-in-Charge of Army 
Camp Kalaigaon lodged and ejahar on 27-11-2014 

before Udalguri P.S. stating that based on hard input 
regarding presence of NDFB(S) cadres in village-

Sapmari, Post-Mahanpur, P.S. Udalguri, Dist-Udalguri 

BTAD, State-Assam, an operation was launchd by two 
officers, one JCO and thirty others of 40 Fd Regt (COB, 

Kalaigaon) along with police personnel on 26 Nov 2014 
at 07.15 pm and searched the suspected house at 09.30 

pm and the accused Mijingsha Basumatary @ Ulfa, S/O 

Nandeswar Basumatary was apprehended. Hence this 
case.  

 

2. After receipt of the ejahar, police registered a case vide 
Udalguri P.S. Case No. 183/14 under Section 25 (1-A) 

Arms Act R/W Section 10/13 UA(P) Act. After 
completion of investigation police submitted charge 

sheet under Section 25(1-A) Arms Act against the 

accused Mijingsha Basumatary @ Alfa. 
 

3. On 31-12-2018, the committal Magistrate after 
complying the provision of Section 207 Cr.P.C. 

committed the case record to the Court of Sessions as 

charge sheeted Sections are exclusively triable by the 
Court of Sessions. 
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4. Thereafter, the Hon’ble Court of Sessions transferred 

the case record to this Court on 17-01-2019 for 

disposal. 
 

5. After hearing both the parties, the then Asst. Sessions 

Judge, Udalguri vide order dated 19-01-2019 after 

going through the relevant materials and upon hearing 
both the parties found a prima facie case, framed 

charge under Section 25(1-A) Arms Act to which the 
accused person pleaded not guilty and claimed to stand 

trial.  

 
6. Points for determination:  

 

(i) Whether on 26/11/2014 at about 07.15 pm at 
Sapmari village under Udalguri PS, the accused was 

apprehended by the Army Personnel of Kalaigaon 
Army Camp during search operation and recovered 

one He-36 hand grenade which is prohibited 

ammunition? 
 

7. Discussion decision and the reasons thereof: I 
have perused the entire relevant documents available 

on record and upon perusal of the charge sheet, the 

name of the witnesses are mentioned in the Column-6 
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of the charge sheet but it appears that witness No. 1 

Major Varun Mathur, O/C Army camp Kalaigaon 40 Field 
Regt, P.S. Kalaigaon, Dist-Udalguri, Assam, witness No. 

3 Hav Raul Kumar, Army Camp, Kalaigaon, P.S. 
Kalaigaon, Dist-Udalguri, Assam, and witness No. 4 N K 

Pramad P.S. (Naik) Army camp Kalaigaon, P.S. 

Kalaigaon, Dist-Udalguri, Assam and in spite of issuing 
several processes from time to time (19-01-2019, 20-

03-2019, 28-05-2019, 25-06-2019, 26-08-2019, 30-10-
2019, 13-12-2019, 20-02-2019, 05-12-2020, 08-01-

2021, 30-01-2021, 04-03-2021, 23-07-2021), it appears 

that whereabouts of their posting is not known and 
therefore they could not be examined as witnesses in 

this case.  

 
8. Learned Addl. P.P. for the State has submitted that he 

has issued many summons from time to time but 
sometimes the summons are not returned and even 

sometimes the summons are returned that too without 

execution and it is beyond his capacity to know the 
actual address of the said witnesses, their present place 

of posting. 
 

9. Now the pertinent point is that the incident took place 

about 7 years ago. Army personnel may have retired 
from service. The Additional PP is of the view that even 
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if one Army personnel turns up, it is possible for a 

human being to remember an incident that took place 
so long ago and according to the prosecutor, in all 

probability, the Army personnel would not be able to 
identify the accused.  

 

10. After careful appraisal of the case record it 
appears that this situation brings me to Article 21 of the 

Constitution which creates a right in the accused to be 
tried speedily and this right to speedy trial flowing from 

Article 21 encompasses all the stages, namely, the 

stage of investigation, inquiry and trial. This right to 
speedy trial is all the more relevant in cases like the 

present one. This case has continued for 7 years and 

the accused was in jail for three months. 
 

11. In the above background, one material question 
does crop up before me. The question is as to whose 

duty primarily it is to bring prosecution witnesses or for 

that matter defence witnesses. Is it not the duty upon 
the prosecution to bring their witness or is the Court 

saddled with additional responsibility to ensure 
attendance of witnesses. I have looked into the relevant 

statute. A careful reading of relevant Sections in the 

Code leaves no scope for doubt that the prosecution is 
duty bound to produce the witnesses. The Court may, if 
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prayed for, assist the prosecution in ensuring 

attendance by issuing summons but the duty is of the 
prosecution to bring its witnesses. 

 
12. Equally clear is the law that prosecution cannot be 

provided endless opportunity and the statutory courts 

have no power to infringe the fundamental rights 
guaranteed by the Hon’ble Apex Court. Speedy trial is 

not merely an academic concept. It is an essential 
element of right to life and personal liberty guaranteed 

under Article 21 of the Constitution of India. This is a 

Court created under the statute and it cannot infringe 
the constitutional rights of a citizen of India. 

 

13. So being the law, after providing more than 
sufficient opportunity to the prosecution to produce its 

witnesses, I close the prosecution evidence applying the 
ratio of P. Ramchandra Rao vs. State of Karnataka 

(decided on 16-04-2002). 
 

14. Accused is examined under Section 313 Cr.P.C. 

and accused denies to adduce any defence evidence.  
 

15. In view of the above I hold that prosecutor has 

failed to prove the charge against the accused person. 
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The accused Mijingsha Basumatary @ Alfa is acquitted 

and set at liberty forthwith.  
 

16. The seized materials, if any, be disposed of in 
accordance with law. 
 

17. Let a copy of the judgment be sent to the learned 
District Magistrate, Udalguri for his information as 

provided in section 365 Cr.P.C. 
 

18. Let the case record be consigned to record room 

after completing the formalities. 
 

19. Given under my hand and seal of this Court on 

this the 05th day of October, 2021 
 

         Dictated & corrected by me 
 

 

(S.S.A. Rahman)                                  (S.S.A. Rahman)   
Asstt. Sessions Judge                           Asstt. Sessions Judge 

Udalguri.                                             Udalguri. 

 
 


