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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, UDALGURI, BTR, ASSAM 

                                          PRC CASE No. 369/2020 

                                    Under Sections 188/447/427  of IPC 

                                                State of Assam 

                                                         -Vs- 

                                          Sri Sarban Chouhan ….    Accused Person 

 

Present  :  Ms. Karabi Das, LL.M, A.J.S 

              Judicial Magistrate First Class, Udalguri, 

              BTR, Assam 

 

For The Prosecution : 

Sri A. Porel       …… Assistant Public Prosecutor For The State 

For The Defence 

Sri G Chouhan   ….…Advocate For The Accused  

 

Evidence Recorded On:  25.1.21, 8.3.21, 30.3.21, 2.8.21 

Argument Heard On     :  4.10.21     

Judgment Delivered On:  8.10.21 
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                                            JUDGMENT 

               BRIEF FACTS OF THE PROSECUTION CASE 

1. On 2.3.20 the informant Smti Jayanti Devi lodged an FIR at the 

Kalaigaon PS alleging that on 19.2.20 at around 7.00 AM the 

accused unlawfully entered into her house and destroyed her house 

alongwith her household articles. The accused further, threatened 

the informant with her life.  Thereafter, the FIR was lodged.  

INVESTIGATION 

2. On receipt of the FIR Police registered a case being Kalaigaon PS 

Case No. 20/20 under Sections 188/447/427/379/34 IPC.  After 

completion of the investigation the Police submitted charge-sheet 

against the accused person Sri Sarban Chouhan. Cognizance of the 

offences under Sections 188/447/427 IPC was taken against the 

accused Sarban Chouhan by the learned CJM, Udalguri and 

thereafter the case was transferred to this court for trial.  

APPEARANCE OF THE ACCUSED 

3. The accused person was called upon to enter trial and he was 

furnished with the copies of the relevant documents in compliance 

with Section 207 of the Cr.PC. 

      SUBSTANCE OF THE ACCUSATION AGAINST ACCUSED PERSON 

4. Thereafter, particulars of the offences under Sections 

188/447/427 IPC were read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried. 
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WITNESSES EXAMINED 

5. The prosecution examined 5(five) witness and  exhibited 3(three) 

document in order to prove its case. 

6. At the conclusion of the prosecution evidence, the accused was 

examined under Section 313 CrPC and all the incriminating 

materials  were put to him to which he denied. The accused refused 

to adduce evidence.  

7. I have heard the arguments advanced by both the sides. The case 

record is also perused alongwith the depositions on record.        

8. Upon perusal of the case record and after hearing both sides, the 

following Points for Determination are framed.  

 

                    Point for determination no. (I)                                 

Whether the accused person namely Sarban Chouhan on 19.2.20 at 

around 7.00 AM violated an order of the Court which caused loss to 

the informant and thereby committed an offence punishable under 

Section 188 of the Indian Penal Code ? 

                    Point for determination no. (II)                                 

Whether the accused person named above at the same date and 

time committed criminal trespass by entering into the house of the 

Informant with the intent to destroy the house of the informant and 

thereby committed an offence punishable under Section 447  of the 

Indian Penal Code ? 

                    Point for determination no. (III)                                 

Whether the accused person named above at the same date and 

time committed mischief by causing damage to the property i.e the 
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house of the informant and her articles  of value of more than Rs. 50  

and thereby committed an offence punishable under Section 427  of 

the Indian Penal Code ? 

           EVIDENCE OF THE WITNESSES OF THE PROSECUTION 

9. PW-1 (informant) stated in her evidence that about one year back 

the accused destroyed her house and took away her gold and silver 

ornaments and an amount of Rs. 10,000/- from her. PW-1 further 

stated that the accused threatened to kill her with a dao. She 

proved the FIR (Ext-1). PW-1 denied in her cross-examination that 

she did not state before the police that the accused took away her 

gold and silver ornaments.  

10. PW-2 stated that he has no knowledge about this case.  

11. Pw-3  stated that  he does not know anything about this case. 

He was declared hostile and was cross examined by the learned 

A.P.P. During his  cross-examination he denied the suggestion that 

he did not state before the police that the accused destroyed the 

house of the informant. PW-3 was also examined by the defence 

counsel and in his cross examination PW-3 stated that at the time 

of the incident he was not at home. 

12. PW-4 stated in his evidence that he does not know anything 

about this case. He was also declared hostile and was cross 

examined by the learned A.P.P. In cross examination PW-4 denied 

the suggestion that he stated before the police that on 19.02.20 the 

house of the informant was destroyed. PW-4 was cross examined 

by the learned defence counsel and in cross examination he stated 
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that at the time of the incident the accused was working at 

Guwahati and that many cases are lodged by the informant against 

the accused.  

13. PW-5 (I.O.) stated in his evidence that he submitted charge- 

sheet against the accused under Sections 188/447/427 IPC. He 

proved the sketch map(Ext-2) and his signature Ext-2(1). He 

proved the charge sheet (Ext-3) and his signature Ext-3(1). He also 

deposed that PW-3 stated before him that the accused destroyed 

the boundary and house of the informant (PW-1). He further 

deposed that PW-4 stated before him  that on 19.02.20 the house 

of the informant was destroyed by the accused.  In his cross -

examination PW-5 stated that although incident happened  on 

19.02.20 and the FIR was lodged on 02.03.20, the reason for delay 

was not mentioned in the FIR. He further stated that PW-1 did not 

state before him that her gold and silver ornaments were taken 

away by the accused.   

DISCUSSION ON POINT FOR DETERMINATION No. (I) : Whether 

the accused person namely Sarban Chouhan on 19.2.20 at around 7.00 AM 

violated an order of the Court which caused loss to the informant and 

thereby committed an offence punishable under Section 188 of the Indian 

Penal Code ? 

 

14. Now, in order to attract Section 188 IPC the following 

ingredients have to be proved : 

i. That there must be an order promulgated by the public servant 
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ii. That such public servant is lawfully empowered to promulgate it 

iii. That the accused has knowledge of such order and he has 

disobeyed it.  

iv. That such disobedience has caused loss to the victim.  

15. Now, in this case, no such order which the informant claims to 

have been violated has been exhibited by the Prosecution. Further, 

in her evidence before the court the Informant (Pw1) has not 

stated anything about any order being violated by the accused.  

Hence, the provisions of Section 188 IPC are not attracted in this 

case.  

16. As such Point for Determination No. I is decided in 

negative.  

 

DISCUSSION ON POINT FOR DETERMINATION No. (II) : 

Whether the accused person named above at the same date and 

time committed criminal trespass by entering into the house of the 

Informant with the intent to destroy the house of the informant and 

thereby committed an offence punishable under Section 447  of the 

Indian Penal Code ? and  

                   Point for determination no. (III)                                 

Whether the accused person named above at the same date and 

time committed mischief by causing damage to the property i.e the 

house of the informant and her articles  of value of more than Rs. 50  

and thereby committed an offence punishable under Section 427  of 

the Indian Penal Code ? 
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Both the two Points for Determinations are taken up together for 

discussion 

17. The offence of criminal trespass is defined Section 441 of the 

IPC is and is punishable under Section 447 IPC. Section 447 IPC 

provides as under : 

“447. Punishment for criminal trespass.—Whoever commits 

criminal trespass shall be punished with imprisonment of either 

description for a term which may extend to three months, with fine 

or which may extend to five hundred rupees, or with both.” 

Section 441 IPC defines the offence of criminal trespass in the 

following manner : 

“441. Criminal trespass - Whoever enters into or upon property in 

the possession of another with intent to commit an offence or to 

intimidate, insult or annoy any person in possession of such 

property, 

or having lawfully entered into or upon such property, unlawfully 

remains there with intent thereby to intimidate, insult or annoy any 

such person, or with intent to commit an offence, 

is said to commit criminal trespass.” 

18. Criminal trespass has two categories, firstly, unlawfully entering 

into the property of another person with criminal intention and 

secondly, entering lawfully into that property but remaining 

unlawfully there with criminal intention. The instant case falls under 

the first category.   

19. The offence under Section 427 IPC is defined as under :  
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“427. Mischief causing damage to the amount of fifty 

rupees.—Whoever commits mischief and thereby causes loss or 

damage to the amount of fifty rupees or upwards, shall be 

punished with imprisonment of either description for a term which 

may extend to two years, or with fine, or with both.” 

20. Now let me examine if the prosecution has been able to 

establish the guilt of the accused under Section 441 IPC which is 

punishable under Section 447 IPC and under Section 427 IPC. 

21. Now, PW1 alleged that the accused entered into her house and 

damaged her house. Pw2, Pw3 and Pw4 have not corroborated the 

evidence of Pw1. However, Pw3 and Pw4 have been declared 

hostile and they have been cross-examined by the prosecution. 

Now, although both the Pws have supported the accused , I do not 

find their evidence trustworthy, as, I.O (Pw5) stated that both the 

Pws stated before him that the land belonged to the Informant and 

she was harassed by the accused. 

22. For Pw 4 as well, the IO (Pw5) deposed that Pw4 stated before 

him that on 19.2.20 the house of the informant was destroyed by 

the accused.  

23. Hence, it appears that apart from the testimony of the 

Informant, there is no other reliable evidence. Now, it is a settled 

principle of law that the conviction can be based upon the sole 

testimony of a witness, however, the evidence of the witness has to 

be sufficiently reliable, as the guilt of the accused has to be proved 

beyond reasonable doubt.  
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24. Now, the Informant (Pw1) stated that the accused took away 

her gold and silver ornaments. However Pw 5 (IO) stated that she 

did not mention it before him. Hence, it appears that the informant 

has improved her version.  

25. Further, although the Pw1 alleged that the accused attempted 

to kill her with a dao, however, the same has not been seized by 

the police. 

26. In totality, it appears that the evidence of the Pw1 does not 

inspire enough confidence which establishes the guilt of the 

accused beyond reasonable doubt.  

27. Accordingly, Points for Determination Nos. II and III are also 

decided in negative.  

                                             ORDER 

28. In the light of the above discussion and decision, the accused 

person namely Sri Sarban Chouhan is  acquitted of the charges 

under Sections 188/447/427 of the IPC and set at liberty 

forthwith. The bail bonds furnished to the accused person are 

cancelled and the bailor is discharged. 

29.  The judgment is pronounced in open court in the presence of 

the parties and their counsel and under the seal of this Court on 

this  8th    day of October,  2021. 

 

                                                                             (Ms. Karabi Das) 

                                                                                 Judicial Magistrate First Class,    

                                                                                       Udalguri, BTR, Assam 
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               A P P E N D I X 

         PROSECUTION EXHIBITS: 

Ext-1 is the FIR.  

Ext-2 is the sketch map and Ext-2 (1) is the signature of PW-5. 

Ext-3 is the charge sheet. Ext-3(1) is the signature of PW-5. 

DEFENCE EXHIBITS: 

NIL 

WITNESSES FOR THE PROSECUTION: 

P.W.1 ....Jayanti Devi 

P.W.2.....Premnand Chouhan 

P.W.3.....Ram Abtar Chouhan  

P.W.4…..Patiram Chouhan 

P.W.5…..Surendra Nath(I.O.) 

WITNESSES  FOR THE DEFENCE: 

NIL 

 

        
 

                                                                                       (Ms. Karabi Das) 

                                                                              Judicial Magistrate First Class,    

                                                                                      Udalguri, BTR, Assam 

 
        

 


