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IN THE COURT OF JUDICIAL MAGISTRATE 

FIRST CLASS, UDALGURI. 

 

Present: Taslima Firdosa, JMFC, Udalguri. 

G.R.NO. 1004/19 (PRC No.759/20) 

U/S- 14 of the Assam Game and Betting Act, 1970. 

 

STATE OF ASSAM 

Vs 

1. Sri Tribeni Chouhan. 

2. Sri Rupa Das. 

3. Md. Enamul Hoque. 

4. Sri Pankaj Rabha. 

5. Md. Nuruddin Ahmed. 

6. Md. Ajijur Rahman. 

7. Md. Aftauddin Ahmed. 

8. Sri Pabitra Deka. 

9. Md. Moinul Hoque. 

10. Sri Karna Karmakar. 

  ......................Accused Persons. 

Advocate Appeared:- 

For Prosecution: Smti. D. Deka, A.P.P. 

For Defence: Sri D.K. Boro. 
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Charges framed on: 11.02.2021. 

Evidences recorded on: 05.03.2021, 31.03.2021, 

29.04.2021. 

Arguments heard on: 26.08.2021.   

Judgment delivered on:  06.09.2021. 

 

J U D G M E N T 

 

1. Prosecution story in brief is that Sri Surendra Nath  

lodged an FIR before the Kalaigaon P.S., alleging 

inter-alia that on 28/09/2019 at around 3.30 PM they 

got information from secret source that at the field 

behind Bholabari Panchayat Office some people were 

gambling and betting and thus dilapidating the 

environment and as such he made G.D. Entry vide no. 

457 and as per order of the Officer In-charge he along 

with other staff went to the place of occurrence and 

caught the accused persons red-handed while they 

were playing gambling in a foul room behind Bholabari 

Panchayat Office and as per law they seized the 

articles related to gambling and betting by taking 

signatures of the seizure witnesses on the seizure list 

and then the accused persons were apprehended and 

taken to the police station.                

 

2. On receipt of the F.I.R., Kalaigaon P.S. Case No.79/19 

was registered and investigated into. During 

investigation seizures were made by the police. On 

completion of the investigation the I.O. has submitted 
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charge sheet  U/S- 14 of the Assam Game and Betting 

Act, 1970 (A.G.B. Act.) against the accused persons 1. 

Sri Tribeni Chouhan, 2. Sri Rupa Das, 3. Md. Enamul 

Hoque, 4. Sri Pankaj Rabha, 5. Md. Nuruddin Ahmed, 

6. Md. Ajijur Rahman, 7. Md. Aftauddin Ahmed, 8. Sri 

Pabitra Deka, 9. Md. Moinul Hoque and 10. Sri Karna 

Karmakar.  

 

3. On the appearance of accused persons before the 

Court copies of relevant documents were furnished to 

them as per Sec. 207 Cr.P.C. Thereafter formal 

charges were framed and particulars of the offence 

U/S- 14 of the Assam Game and Betting Act, 1970 

were read over and explained to the accused persons 

to which they pleaded not guilty and claimed to be 

tried. The defence story is of total denial.  

 

4. During trial, the prosecution side examined 4 (four) 

prosecution witnesses (P.W.s.) The examination of the 

accused persons U/S 313 Cr.P.C. were recorded 

wherein they have stated that on the day of 

occurrence they were at Bholabari High School Chowk 

doing some shopping, having casual talks with their 

friends and then suddenly there was a small gathering 

in the market and then police came and without any 

reason apprehended the accused persons and took 

them to the police station. They have prayed that they 
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should be acquitted from this case. The accused 

persons denied adducing any defence witness (D.W.). 

5.  I have heard arguments for both the sides and have 

also perused the case record. The learned A.P.P. has 

stated that the case involves ingredients of Section 14 

of the Assam Game and Betting Act, 1970 and that 

the accused persons should be convicted. 

            On the other hand the learned defence 

counsel has stated that the prosecution had produced 

4 (four) numbers of prosecution witnesses out of 

which 2 (two) were official witnesses and other 2 

(two) were non-official witnesses. The defence 

counsel has further stated that according to Sec. 100 

(4) of Cr.P.C. the officer or other person that is about 

to make the charge shall call upon 2 (two) or more 

independent and respectable inhabitants of the locality 

in which the place to be searched is situated or of any 

other locality if no such inhabitant of the said locality 

is available or is willing to be a witness to the search, 

to attend and witness the search. He has stated that 

however in this case the 2 (two) non-official witnesses 

were the seizure witnesses namely 1. Md. Asgar Ali 

and 2. Md. Samsuddin Ahmed who have stated in 

their evidence that they were not present at the place 

of seizure and they were merely present at the police 

station when the informant of this case ASI Surendra 

Nath took their signatures as seizure witnesses. 

Further the defence counsel has submitted that Sec. 7 
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of the Assam Game and Betting Act, 1970 provides 

that “only a District Magistrate or a Superintendent of 

Police may either himself enter or by his warrant 

authorize an Officer of Police not below the rank of 

Sub Inspector to enter with such assistance as may be 

found necessary by night or by day and by force if 

necessary any such house, room, office, enclosure, 

space, vehicle, vessel, tent or place; may either 

himself or by such police as authorized above take 

into custody all persons whom he or such officer finds 

therein whether or not then actually betting and may 

seize all things reasonably suspected to be 

instruments of betting and search all parts of the 

house, room, office, enclosure, space, vehicle, vessel, 

tent or place.”  The defence counsel has stated that in 

this case the police officer who seized the alleged 

playing cards and made the arrest of the accused 

persons was A.S.I. Surendra Nath and at that time Sri 

Surendra Nath was Assistant Sub-Inspector and not a 

Sub-Inspector and thus Sec. 7 of the Assam Game 

and Betting Act 1970 was not complied in this case. 

Further the defence counsel has highlighted a 

pronouncement passed by the Hon’ble Supreme Court 

of India in Megha Singh vs State of Haryana, AIR 

1995 SC 2339, 1995 CriLJ 3988, (1996) 11 SCC 

709, wherein it was held that the complainant himself 

carried on with the investigation and examined 

witnesses under Section 161 Cr.P.C. and such 
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practice, to say the least, should not be resorted to so 

that there may not be any occasion to suspect fair and 

impartial investigation. Furthermore, the defence 

counsel has highlighted a pronouncement passed by 

the Hon’ble Gauhati High Court in Dipak Paul vs 

State of Tripura, 2008(1) Gauhati Law Journal 

701, wherein it was held that witnesses of seizure list 

gave evidence of taking signature on blank paper – 

seized articles were not produced in Court during trial. 

Seizure witnesses, examined as prosecution witnesses 

refused to support prosecution case- failure to 

produce seized materials in Court during trial 

intensified the doubt. Further, the Hon’ble Gauhati 

High Court has opined that Doctrine of Benefit would 

come to operate and accused is entitled to acquittal in 

such cases. The defence counsel has stated that this 

instant case also contains these defects and so the 

accused persons in this case should be acquitted from 

the alleged charges. 

6. In order to arrive at an effective judgment I have 

formulated the following points for determination: 

POINTS FOR DETERMINATION:- 

I. Whether on 28.09.2019 at 3.00 P.M. the 

accused persons namely 1. Sri Tribeni 

Chouhan, 2. Sri Rupa Das, 3. Md. 

Enamul Hoque, 4. Sri Pankaj Rabha, 5. 

Md. Nuruddin Ahmed, 6. Md. Ajijur 
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Rahman, 7. Md. Aftauddin Ahmed, 8. Sri 

Pabitra Deka, 9. Md. Moinul Hoque and 

10. Sri Karna Karmakar betted or invited 

betting or possessed any instrument of 

betting or records of betting or accepted 

betting and thereby committed an 

offence punishable under section 14 of 

the Assam Game and Betting Act, 1970? 

DISCUSSION, DECISION AND REASONS 

THEREOF:- 

7. P.W.1, A.S.I. Surendra Nath, the informant deposed 

that he had identified some of the accused persons as 

they were standing in the dock. He could not 

recognize the rest of them as it had been already one 

year. Around one year ago the O.C. of Kalaigaon 

police station got information regarding the matter 

and accordingly he along with other police officers 

went to the place of the occurrence and found in a 

house at Bholabari Chowk the accused persons were 

playing “taz” (cards). There were around 10-11 

persons.  They apprehended the accused persons and 

seized the cards and some coins and took everything 

to the police station. After that he produced them in 

the police station and lodged an FIR against them. 

Ext.1, Ext.2 and Ext.3 are the F.I.R., seizure list and 

sketch map wherein Ext.1(1), Ext.2(1) and Ext.3(1) 

are his signatures respectively.      
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In his cross examination he had stated that at 

the time of the occurrence he was posted as A.S.I. in 

the Kalaigaon police station. He had made G.D. entry. 

He does not remember the number of G.D. entry. He 

does not remember whether he appended the G.D. 

entry copy with the FIR. He had prepared sketch 

map. There were 3-4 shops and a “samabai” office 

near the place of the occurrence. Along with him 3-4 

members of battalion party and one red cap bearer 

police officer went along with him. He does not 

remember their names. He had recorded statement of 

the witnesses U/S- 161 Cr.P.C. He did not record the 

statement of the nearby shop keepers. He had not 

mentioned the details from whose possession he had 

seized what articles. He had not seen the material 

exhibits that day in this Court. He denied the fact that 

the accused persons were not playing cards on the 

day of the occurrence. He denied the fact that he had 

deposed falsely.       

8. The P.W.2, Md. Asgar Ali deposed that he knows the 

informant of this case. He knows some of the accused 

persons namely Moinul Ali and he had identified some 

of the accused persons that day as they were 

standing in the dock. The incident took place in the 

year 2019 where he was in the police station and he 

saw that the informant apprehended the accused 

persons and took them to the police station from 

Bholabari. He came to know that the accused persons 
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were apprehended from Bholabari as they were 

playing “taj”. Apart from this he had no knowledge 

regarding the incident. Ext.2 is the seizure list 

wherein Ext.2(2) is his signature on the seizure list.      

In his cross examination he had stated that he 

did not go to the place of occurrence with the police.  

Though he put his signature on the seizure list 

however he had not seen any of the seized items. 

9. P.W.3, Md. Samsuddin Ahmed, deposed that he 

knows the informant of this case. He knows some of 

the accused persons and he had identified some of 

the accused persons that day as they were standing 

in the dock. He did not remember when the incident 

took place. He just remembered that the O.C. called 

him to the police station and told him to put his 

signature on a paper. He came to know that the 

accused persons were apprehended as they were 

playing “taj”. Apart from this he has no knowledge 

regarding that incident. Ext.2 is the seizure list 

wherein Ext.2(3) is his signature on the seizure list.    

In his cross examination he had stated that he 

did not go to the place of occurrence with the police.  

Though he put his signature on the seizure list 

however he had not seen any of the seized items. 

His house is at a distance of around 3 kilometres 

away from the place of occurrence. He put his 

signature on that paper in the police station itself.      
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10. P.W.4, S.I. Manoj Pathak, has deposed that he had 

submitted the charge-sheet in this case. On 23/10/19 

he was given the charge of this case. Already the 

preliminary investigation like seizure of articles, 

recording of statements, arrest of the accused and 

releasing them on bail were completed by S.I.(P) 

Kiron Gogoi of Kalaigaon Police station. He submitted 

charge sheet against Pabitra Deka, Moinul Hoque, 

Karna Karmakar, Tribeni Chouhan, Rupa Das, Inamul 

Hoque, Nuruddin Ahmed, Ajijur Rehman, Pankaj 

Rabha and Aftabuddin Ahmed U/S- 14 of Assam 

Game and Betting Act vide charge-sheet no.-63/19 

dated 30/10/2019. Exbt-4 is the charge-sheet 

wherein Ext. 4(1) is his signature.   

In his cross examination he had stated that 

S.I.(P) Kiron Gogoi did not record any statement 

U/S- 161 Cr.P.C. of any independent witness. The 

informant ASI Surendra Nath did all the preliminary 

investigation like seizing articles, recording of 

statements. He did not visit the place of occurrence.        

11. On minute perusal of the case record certain defects 

on the part of the prosecution case has been 

revealed.  

          Firstly, P.W.1, the informant has admitted in 

his cross examination that he made the seizure in 

this case and he was posted as A.S.I. in the 

Kalaigaon Police Station at the time of the seizure. 



Page 11 of 15 

 

Thus Section 7 of the Assam Game and Betting Act, 

1970 has not been complied with in this case as the 

officer who seized the alleged playing cards was not 

authorized by the District Magistrate or the District 

Superintendent of Police as well as he was below the 

rank of Sub-Inspector.  

         Secondly, Section 100 of Cr.P.C specifically 

prescribes the ingredients of a valid search wherein 

Sub clause 4 and 5 states that the presence of the 

seizure witness at the place of the search and seizure 

during the search and seizure is a sin-e-qua-non of a 

valid search. On the contrary it appears that the 

seizure witness Asgar Ali (P.W.2.) and Md. 

Samsuddin Ahmed (P.W.3) have clearly admitted in 

their evidence that they had no knowledge of this 

alleged incident and that neither they had visited the 

place of seizure nor they had seen any of the seized 

items. They have admitted that they put their 

signature on a blank paper in the police station and 

not in the place of seizure.  

       Thirdly, P.W.4, the investigating officer who 

submitted the charge-sheet in this case has given 

contradicting statements in his evidence. During his 

examination in chief he has stated that preliminary 

investigation like seizure of articles and recording of 

statements was done by the Investigating Officer S.I. 

(P) Kiran Gogoi whereas in his cross examination he 

has stated that the informant ASI Surendra Nath did 
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all the preliminary investigation like seizing articles 

and recording of statements. Moreover P.W.1 had 

admitted that he had recorded statement of the 

witnesses U/S- 161 Cr.P.C.  These contradicting 

statements of the witnesses have created a big 

lacuna in the prosecution case.  

         Fourthly, the prosecution failed to produce the 

vital material exhibits that is the seized playing cards 

and the money (Rs.2220/-) before the witnesses 

during the evidence. Also P.W.1 had not mentioned 

any details from whose possession he had seized 

what articles. 

12. In the above backdrop it is clear that the 

prosecution has failed to prove beyond reasonable 

doubt that the accused persons namely 1. Sri 

Tribeni Chouhan, 2. Sri Rupa Das, 3. Md. Enamul 

Hoque, 4. Sri Pankaj Rabha, 5. Md. Nuruddin 

Ahmed, 6. Md. Ajijur Rahman, 7. Md. Aftauddin 

Ahmed, 8. Sri Pabitra Deka, 9. Md. Moinul Hoque 

and 10. Sri Karna Karmakar betted or invited betting 

or possessed any instrument of betting or records of 

betting or accepted betting. Thus, Sec.14 of the 

Assam Game and Betting Act, 1970 is not attracted 

in this case.      

13. Thus, the Point no.-I is decided in negative and this 

Court holds to grant the benefit of doubt to the 

accused persons that they had not committed the 
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charged offences U/S 14 of Assam Game and Betting 

Act, 1970. 

14. As such it is hold that the accused persons namely 1. 

Sri Tribeni Chouhan, 2. Sri Rupa Das, 3. Md. Enamul 

Hoque, 4. Sri Pankaj Rabha, 5. Md. Nuruddin Ahmed, 

6. Md. Ajijur Rahman, 7. Md. Aftauddin Ahmed, 8. Sri 

Pabitra Deka, 9. Md. Moinul Hoque and 10. Sri Karna 

Karmakar are acquitted from the charges under 

section 14 of Assam Game and Betting Act, 1970 and 

set at liberty forthwith. 

15. As per the question of the disposal and delivery of 

the seized cash amount of Rs.2220/- (rupees two 

thousand two hundred twenty rupees only), none 

has claimed to be the owner of that amount. None of 

the accused persons have stated in their statement 

defence that the money was recovered from their 

possession. Thus considering all the facts and 

materials on record this Court finds it fit to hold that 

the seized cash amount of Rs.2220/- (rupees two 

thousand two hundred twenty rupees only) as 

tainted as both the informant and the accused 

persons have failed to prove that either of them is 

the owner of the seized money. Hence none of them 

is entitled to get the delivery of the cash amount. 

Order 

16. Accused  1. Sri Tribeni Chouhan, 2. Sri Rupa 

Das, 3. Md. Enamul Hoque, 4. Sri Pankaj 
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Rabha, 5. Md. Nuruddin Ahmed, 6. Md. Ajijur 

Rahman, 7. Md. Aftauddin Ahmed, 8. Sri 

Pabitra Deka, 9. Md. Moinul Hoque and 10. Sri 

Karna Karmakar are acquitted from the 

charges of this case U/S 14 of Assam Game 

and Betting Act, 1970 and set at liberty. 

17. The bail bonds for all the accused persons shall be in 

force for next six (6)  months. 

18. The seized article – cash amount of Rs.2220/- (rupees 

two thousand two hundred twenty rupees only) is to 

be deposited in the State Ex-chequer in the proper 

head of accounts as per law in due course of time. 

The seized article- the pack of playing cards, is to be 

disposed of as per law in due course of time. 

19. Judgment is pronounced in open court. Case is 

disposed of on contest. 

 

Given under my hand and seal of this Court on this 

the 6th day of September, 2021 at Udalguri. 

   

     Judicial Magistrate First Class, 

     Udalguri. 
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A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: A.S.I. Surendra Nath 

    P.W.2: Md. Asgar Ali 

    P.W.3: Md. Samsuddin Ahmed 

    P.W.4: S.I. Manoj Pathak 

 

2.  PROSECUTION EXHIBITS:- 

Exbt.1: F.I.R. 

Exbt.2: Seizure list. 

Exbt.3: Sketch map. 

Exbt.4: Charge sheet 

3. DEFENCE WITNESSES:- 

 NONE. 

4. DEFENCE EXHIBITS :- 

 NONE. 

 

 

     Judicial Magistrate First Class, 

     Udalguri. 

 


