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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI  

 Present : Sri M. Kalita, 
               Sessions Judge, 
               Udalguri.  
 

Criminal Revision No. 10/2018 

 

1. Md. Harmuz Ali, 

2. Md. Rafikul Islam, 

3. Md. Rajjak Ali, 

.............… Petitioners/Revisonist  

  -Versus –  

 Faizul Haque, 

………………….. Respondent. 

 Appearance:-  

 For the petitioners - Mr. P.Sutradhar, Advocate.  

 For the respondent- Mr. R. Das,  Advocate. 

 

 Date of argument : 1.2.2022 

 Date of Judgment : 15.2.2022 

 

J U D G M E N T 

      

1.  In this revision the revisionists/petitioners have 

challenged the legality and propriety of the order passed by 

learned Executive magistrate in connection with Misc Case 

No. 53/15 U/S 144/145 Cr.P.C. 
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2. The case of revision petitioners is that the 1st party 

(respondents of this revision petition) had filed the petition 

before the learned District Magistrate, Udalguri for drawing 

the proceeding U/S 144 Cr.P.C. by narrating the allegation  

that  the 1st party were the owner of the land measuring 8 

bigha 1 katha covered by Touzi Dag No. 272 and 165. Within 

this 8 bigha 1 katha land the 1st party cultivated Boro paddy 

in 3 bigha of land which fall within the jurisdiction of Orang 

PS and within the district of Udalguri. When the paddy 

ripened the 2nd party (the revision petitioners of this revision 

case) tried to collect the paddy on 12.5.2015. At that time 

the 1st party restrained them but the 2nd party threatened 

the 1st party that they would collect the paddy. So, the 1st 

party prayed before the learned District Magistrate with 

prayer for drawing a proceeding u/s 144 Cr.P.C. to allow the 

1st party to collect the paddy. Then the learned District 

Magistrate sought for a report from the concerned police 

station and after getting the report from the police the 

learned Executive Magistrate had drawn a proceeding U/S 

145 Cr.P.C. and asked both the parties to submit their 

written statement and after submission of W/S by both the 

parties the evidence of 1st party was recorded and then the 

learned Executive Magistrate passed the impugned order by 

declaring the possession of the 1st party over the disputed 

land and the 2nd party was directed not to disturb the 1st 

party in the meantime.  
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3. On being highly aggrieved with the aforesaid order the 

revision petitioners have submitted the revision petition on 

following grounds:- 

(i) That the learned Magistrate has erred in law and fact in 

passing the impugned order.  

(ii) That the learned Magistrate has not considered the 

defence of the 2nd party available in the case record and 

passed the impugned order on conjecture and surmise.  

(iii) That the learned Magistrate has failed to consider the 

basic ingredient of section 145 Cr.P.C. in respect of arising of 

breach of Public peace  and tranquility. Though in the police 

report it was shown that on the basis of the complaint 

lodged by the 2nd party a proceeding u/s 144/145 Cr.P.C. 

vide Orang P.S. Non FIR Case No. 15/pt.-1/15 was submitted 

for drawing the proceeding against both the parties and as 

such the proceeding of this case on the application of the 1st  

party was not deserved to be drawn .  

(iv) That the learned Executive Magistrate has totally ignored 

the plea of the 2nd party that the disputed land falls outside 

the jurisdiction of Udalguri district. 

(v) That the witnesses of the 1st party have been examined 

without oath, which are also vague in point of law to attract 

legal consideration. Hence, such evidences invites legal 

interference.  

(vi) That during the proceeding most of the fixed dates were 

changed without intimating the 2nd party as a result of which 

the revisionist could not present to defend his case for which 
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irreparable loss has been caused to the revisionist and as 

such, requires interference of the court.  

(vii) That the impugned order was passed by the learned 

Executive Magistrate without following the procedure 

established by law. As such, the impugned order warrant 

interference of this  

Hence, the revision petitioners have prayed for 

remanding back the case to the learned District Magistrate 

for fresh disposal in the interest of justice. The revision 

petitioners have also prayed for passing the stay order for 

ends of justice.   

4. During the course of argument, the learned counsel for 

respondent/O.P. has been found absent. Hence, heard the 

learned counsel of revision petitioners.  

5. During the course of argument, the learned counsel for 

revision petitioners has vehemently submitted that the entire 

disputed land is outside the Udalguri district which falls 

within the Sialmari Mouza of Darrang district. Hence, the 

learned District Magistrate has no jurisdiction to try the case. 

Moreover, actual owner of the disputed land is the 2nd party. 

The 1st party was only the tenant under “Adhiar” basis. 

Moreover, though there was no any chance for disturbing 

the public peace and tranquility even then the learned 

Executive Magistrate had drawn the proceeding U/S 145 

Cr.P.C. because the disturbance of public peace and 

tranquility is essential for drawing the proceeding U/S 145 
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Cr.P.C. The dispute is purely of private nature arising only 

between two parties.  

6. I have given anxious thought to the submissions of the 

learned counsel. 

7. Before deciding the point, whether the impugned order 

has suffered from illegality or impropriety, I find it necessary 

to cite the order of learned Executive Magistrate. The 

learned Executive Magistrate passed the following Order:- 

“The circumstances leading to institution off this 

proceeding is that on 14/05/2015, Md. Faijul Haque S/o Lt. 

Abdul Ali of village Kacharivetitop, P.S. Orang has informed 

that he is in possession of a plot of land, schedule of which 

is given below and will be known as D/L hereinafter by the 

way of cultivation etc. that the 2 party on 12/05/2015 

forcefully entering into the D/L, tried to harvest the paddy 

which is cultivated by the 1st party. On being protested the 

2nd party threatened the party with dire consequences. The 

1st party being law abiding citizen therefore approached the 

Court. The then T.M. being satisfied, drew up a proceeding 

U/S Sec 107/145 Cr. PC. directing both the parties to appear 

before the Court and submit oral and documentary 

evidences to substantiate their respective claim of 

possession over the D/L.  

Schedule of the Disputed Land: 

A plot of land measuring 3 bighas out of total land 8B-

1K-OLs covered by touzi patta no. 165 and 272 of village 

Kachari Vhetitop under orang P.S.  
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Boundary of Disputed Land:  

North: Land of Harmuj Ali  

South: 1st  party's house 

East: Land of Suresh Das  

West: Land of Sahed Ali  

In his written statement the 1st party reiterated his 

claim of possession over the D/L. He produced land revenue 

paying receipts etc.  

In their written statement, the 2nd party refuted the 

claim of the 1st  party and claimed that the father of 1st party 

had purchased 3 bighas of land in the year 1994 from one 

Abdul Rashid and during the year of 1944 to 1996, Abdul Ali 

father of 1st  party had sold 2B-1 katta of land to the 2nd  

party no 1 and the 2nd  party has been possessing the same 

till then. Thereafter, Abdul Ali has taken the 2B-1 katha of 

land as Adhiyar and had filed a false case.  

The then T.M., thereafter had called for a report from 

the Circle Officer, Mazbat Revenue Circle. The Circle Officer, 

vide letter no. MMIS-1/2015-16/1798 dtd. 29/11/2016 

reported that the plot of land measuring 4B-3K-10LS covered 

by dag no. 49 of village Kachari Bhetitop under Orang Mouza 

and 3B-2K-10LS of Govt. land out of 5B-3K-6LS covered by 

dag no. 54 has been occupied by Md. Faijul Haque S/o Lt. 

Abdul Ali since 30/40 years and the land is not occupied by 

Md. Harnuz Ali S/o Riajuddin & 7 others.  

It is thereafter ordered to produce oral evidences by 

both the parties. The party examined 3 witnesses including 
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himself. 2nd party did not examine any witnesses and 

remained absent during the later part of this proceeding.  

In his evidences, Md. Faijul Haque S/o Lt. Abdul Ali 

reiterated his claim of possession over the D/L.  

PW2, Md. Ratizul Islam and PW3 Md. Ismail Ali 

deposed that the D/L is in possession of the 1st party.  

The PW1, PW2, PW3 are not cross examined as 2nd 

party remained absent. 

In light of the documentary and oral evidence as put 

forward by the 1st party, I am is in the opinion that the 1st 

party is entitled to retain his possession over the D/L until 

ousted by due course of law and accordingly I declare the 

possession of the 1st  party over the D/L. The 2 party is 

hereby directed not to disturb the peaceful possession of the 

1st party in the meantime.  

Inform all concerned accordingly given under my hand 

& seal of this court on this 18" day of September, 2018.” 

8. In view of the points raised by the learned counsel 

during the course of hearing and also in view of the grounds 

raised by the revision petitioners, I find it necessary to 

examine the evidence on record to decide the merit of the 

grounds raised in the revision petition.  

9. In the written statement submitted by both the parties, 

both the parties narrated the case from their own point. The 

1st party stated in their written statement that since longtime 

the 1st party was cultivating the land and he was holding the 

ownership by paying the land revenue. The disputed land is 
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only one part of the land measuring 8 bigha 1 katha. Like 

other year, in the year 2015 the 1st party/petitioner 

cultivated the Bodo paddy. When the paddy ripened the 2nd 

party went to the field and collected the paddy. At that time 

they were objected by the 1st party. So, the petitioner had to 

approach the learned District Magistrate to interfere the 

matter so that the 1st party can collect the paddy.  

10. In the written statement the 2nd party (the revision 

petitioner of this case) took the plea that the allegation 

leveled by the 1st party being baseless. The 1st party was not 

the actual owner of the land. Out of total land 8 bigha 1 

katha some part of the land falls within the territory of 

Udalguri district and some part of the land falls within the 

territory of Darrang district. So, the learned Executive 

Magistrate has no jurisdiction to pass any order in respect of 

the suit land. Though the 1st party alleged that the 1st party 

alongwith his brothers were holding the ownership of the 

land but it was not specifically mentioned in the petition 

about their respective part of land. The revision petitioner 

Hamuz Ali had purchased 5 bighas of Touzi land in the year 

1994 from Abdul Rasid. In the same time, the father of the 

1st party Abdul Ali also purchased 3 bighas of Touzi land 

from Abdul Rasid. Subsequently, Abdul Ali on three dates 

sold the land measuring 2 bighas 1 katha to the revisionist-

petitioner Harmuz Ali by executing unregistered Deed and 

since after purchase Abdul Ali was cultivating the land on the 

basis of Adhi.  
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11. It is also found from the record that two PWs were 

examined by the learned Executive Magistrate and some 

land revenue receipts and one copy of Jamabandi were 

produced by the 1st party in support of his claim. During the 

course of hearing of the case, the learned Executive 

Magistrate also called for a report from the concerned Circle 

Officer. The Circle Officer reported as follows:- 

“The D/L measuring 4B-3K-10Ls of B.J. land under B.J. 

No.165 and 272 covered by dag no. 49 and 54 respectively 

of village Kachari Bhetitop under Orang Mouza is Govt. land. 

 The D/L measuring 4B-3K-10Ls covered by dag no. 49 

of village Kachari Bhetitop under Orang Mouza and 3B-2K-

10Ls of Govt. land out of 5B-3K-6Ls covered by dag no. 54 

has been occupied by Md. Faijul Haque S/o Lt. Abdul Ali 

since 30/40 years. It is mentioned that D/L is not occupied 

by Md. Harmuz Ali, S/O Riajuddin and 7 others of village 

Silburi P.S. Dalgaon.” 

The Circle Officer also submitted the report on the 

basis of field verification report of Lot Mandal. 

12. I have gone through the report of Circle Officer and 

the land document submitted by the 1st party. 

13.  As per Jamabandi, the name of 1st party was recorded 

as owner of the land pertaining to the land covered by Dag 

No.49, 54 situated in village Kachari Bhetitop under Orang 

PS. As per land revenue receipts, the land revenue were paid 

by Faijul Hoque and his father Abdul Ali in respect of the 

land covered by Annual Patta No.272 and 165. But no such 
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substantive document was submitted by the revision 

petitioners before the learned Executive Magistratein support 

of their contention. The learned Executive Magistrate clearly 

reflected in the order that in the light of the documentary 

and oral evidence as put forwarded by the 1st  party, the 

learned Executive Magistrate came into opinion that the 1st  

party is entitled to retain his possession over the D/L until 

ousted by due course of law. 

14. So, upon the consideration of material on record, I am 

also considered opinion that there is no any irregularity in 

the order of the learned Executive Magistrate while passing 

the order by declaring the possession of the 1st party. 

15. Another contention raised by the revision petitioner is 

that the disputed land does not fall within the district of 

Udalguri. But, there is no such material on record to 

substantiate such plea.  

16. Another plea raised by the learned counsel of revision 

petitioner  is that though there is no question of breach of 

public peace and tranquility, even then, the learned 

Executive Magistrate has drawn the proceeding U/S 145 

Cr.P.C. But, upon the perusal of the impugned order, I am of 

the considered opinion that the learned Executive Magistrate 

declared the possession of the 1st party over the disputed 

land. So, drawal of proceeding U/S 145 Cr.P.C. cannot be 

termed as illegal. Hence, I do not find any illegality in the 

order of learned Executive Magistrate while drawing the 

proceeding U/S 145 Cr.P.C. 
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17. For deciding the merit of above grounds raised by the 

revision petitioners, I deem it necessary to cite the 

observation made by Hon’ble Gauhati High Court in the case 

of Maqbul Hussain Vs Syadur Rahman (1986)2 GLR 

167, wherein the Hon’ble Court explained the essentialities 

for drawing the proceeding U/S 145 Cr.P.C. The relevant 

extract of the decision reads as follows-  

“1. It is difficult to obtain an order of injunction in a civil suit 

because the party is bound to satisfy the court that there is a prima 

facie case, the balance of convenience tilts in his favour and also to 

satisfy the court that if injunction is refused the applicant shall 

suffer irreparable injury. So many hurdles are to be crossed before 

obtaining an order of injunction. An order of injunction or 

prohibitory order takes away certain rights of the party injuncted. It 

is indeed difficult to obtain an injunction, but just throw a petition 

and assert that there is apprehension of breach of peace in respect 

of the possession of an immovable property, claim for drawing up a 

proceeding assenting right to posses the property, a proceeding is 

readily drawn up under Section 145 CrPC. The proceeding is 

initiated no matter whether it is a private dispute between the 

parties or it is a dispute which necessitates drawal of the 

proceeding for the maintenance of public order and tranquility. 

2. The distinction between the concept of public order, law and 

order or public tranquility is to be found in the picturesque 

description drawn by Hidayatullah, J, in Ram Manohar Lohia Vs. 

State of Bihar, AIR 1966 SC 740. The distinction between the 

security of State, public order and law and order, i.e. public 

tranquility, has been defined by drawing three concentric circles. 

„Public Order‟ comprehends disorder of less gravity than those 

affecting „public order‟. One, is to close his eyes and take three 

concentric circles. Law and order represents the largest circle within 

https://indiankanoon.org/doc/1405190/
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which is the next circle representing public order and the smallest 

circle represents security of State. It is then easy to visualize that 

an act may affect law and order or public tranquility but not public 

order just as an act may affect public order but not security of the 

State. Public order means the even tempo of life of the community 

even in a specified locality. Disturbance of public order is to be 

distinguished from acts directed against individuals which do not 

disturb the society to the extent of vibrating a general disturbance 

of public tranquility. If a party illegally and forcibly occupies the 

land of another, people may be shocked and even mentally 

disturbed but the life of the community may keep on moving 

keeping peace with the even tempo of life of the community is 

disturbed or jeopardized, it may be a case of disturbance of public 

order and tranquility. The acts of private parties with affect personal 

rights and obligations only but do not disturb the even tempo of the 

society are merely private feuds for which action may not be 

necessary to be taken under Chapter X of the Code of Criminal 

Procedure. Section 145 of the Code clearly states that to assume 

jurisdiction the Magistrate must be satisfied that the dispute is 

likely to cause "a breach of peace". It is not a breach of mental 

peace of the parties but apprehended breach of peace in the 

locality. Ordinarily, a person dispossessed of property must sue for 

recovery of specific immovable property under Section 5 and 6 of 

the Specific Relief Act and if there is threat to dispossess him he 

should institute a suit to obtain injunction. These are forum for 

establishing the right of the litigants. A proceeding under Section 

145 CrPC is, therefore, an extraordinary provision to grant extra- 

ordinary relief when there is likelihood of breach of peace in the 

locality. The final order of magistrate is subject to the decision of 

the civil court. It is, therefore, seen that private dispute between 

two persons which does not disturb law and order or occasion a 

breach of the peace in the locality the forum for getting relief is the 

civil court of competent jurisdiction. Now, what I find all around is 

that just on some pretext or pretence flood of proceedings 

https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/26823/
https://indiankanoon.org/doc/1773715/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
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under Section 145 CrPC are entering in courts like flood water 

entailing wastage of public money and public time. Before taking up 

a proceeding under Section 145 of the Code the Magistrate must be 

careful cautious, circumspect and slow. The quint-essence of the 

decision of the Supreme Court in Ram Sumer Puri Mahani Vs. State 

of U.P. AIR 1985 472 is to discourage proceedings under Section 

145 of the Code as far as possible. It is necessary to avoid 

multiplicity of litigation which is against the interest of the parties 

and in most of the cases public time is wasted over meaningless and 

unnecessary proceedings. In Ram Sumer(Supra) a note of warning 

has been sounded by the Supreme Court that the Magistrate should 

initiate proceedings under Section 145 of the Code when the 

essential elements of the section are found to be present in the 

case. However, these are my passing observations." 

18. On the other hand, the Section 145 of Cr.P.C. reads as 

follows- 

“145. Procedure where dispute concerning land or water is likely to 

cause breach of peace. 

(1) Whenever an Executive Magistrate is satisfied from a report of a 

police officer or upon other information that a dispute likely to 

cause a breach of the peace exists concerning any land or water or 

the boundaries thereof, within his local jurisdiction, he shall make 

an order in writing, stating the grounds of his being so satisfied, and 

requiring the parties concerned in such dispute to attend his Court 

in person or by pleader, on a specified date and time, and to put in 

written statements of their respective claims as respects the fact of 

actual possession of the subject of dispute. 

(2) For the purposes of this section, the expression" land or water" 

includes buildings, markets, fisheries, crops or other produce of 

land, and the rents or profits of any such property. 

(3) A copy of the order shall be served in the manner provided by 

this Code for the service of a summons upon such person or persons 

https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/203408/
https://indiankanoon.org/doc/793795/
https://indiankanoon.org/doc/790963/
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as the Magistrate may direct, and at least one copy shall be 

published by being affixed to some conspicuous place at or near the 

subject of dispute, 

(4) The Magistrate shall then, without, reference to the merits or 

the claims of any of the parties to a right to possess the subject of 

dispute, peruse the statements so put in, hear the parties, receive 

all such evidence as may be produced by them, take such further 

evidence, if any, as he thinks necessary, and, if possible, decide 

whether any and which of the parties was, at the date of the order 

made by him under sub- section (1), in possession of the subject of 

dispute: Provided that if it appears to the Magistrate that any party 

has been forcibly and wrongfully dispossessed within two months 

next before the date on which the report of a police officer or other 

information was received by the Magistrate, or after that date and 

before the date of his order under sub- section (1), he may treat the 

party so dispossessed as if that party had been in possession on the 

date of his order under sub- section (1). 

(5) Nothing in this section' shall preclude any party so required to 

attend, or any other person interested, from showing that no such 

dispute as aforesaid exists or has existed; and in such case the 

Magistrate shall cancel his said order, and all further proceedings 

thereon shall be stayed, but, subject to such cancellation, the order 

of the Magistrate under subsection (1) shall be final. 

(6) (a) If the Magistrate decides that one of the parties was, or 

should under the proviso to sub- section (4) be treated as being, in 

such possession of the said subject, he shall issue an order declaring 

such party to be entitled to possession thereof until evicted 

therefrom in due course of law, and forbidding all disturbance of 

such possession until such eviction; and when he proceeds under 

the proviso to sub- section (4), may restore to possession the party 

forcibly and wrongfully dispossessed. 

(b) The order made under this sub- section shall be served and 

published in the manner laid down in sub- section (3). 

https://indiankanoon.org/doc/244425/
https://indiankanoon.org/doc/509746/
https://indiankanoon.org/doc/1123433/
https://indiankanoon.org/doc/574839/
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(7) When any party to any such proceeding dies, the Magistrate may 

cause the legal representative of the deceased party to be made a 

party to the proceeding and shall thereupon continue the inquiry, 

and if any question arises as to who the legal representative of a 

deceased party for the purposes of such proceeding is, all persons 

claiming to be representatives of the deceased party shall be made 

parties thereto. 

(8) If the Magistrate is of opinion that any crop or other produce of 

the property, the subject of dispute in a proceeding under this 

section pending before him, is subject to speedy and natural decay, 

he may make an order for the proper custody or sale of. such 

property, and, upon the completion of the inquiry, shall make such 

order for the disposal of such property, or the sale- proceeds 

thereof, as he thinks fit. 

(9) The Magistrate may, if he thinks fit, at any stage of the 

proceedings under this section, on the application of either party, 

issue a summons to any witness directing him to attend or to 

produce any document or thing. 

(10) Nothing in this section shall be deemed to be in derogation of 

the powers of the Magistrate to proceed under section 107.” 

 

19. Upon the analysis of material on record in the light of 

above decision and on reading of provision of Secton 145 

Cr.P.C., I am of the considered opinion that the learned 

Executive Magistrate decided the possession of 1st party 

upon the consideration of report of Circle Officer and also 

placing the reliance on documentary evidence. The learned 

Executive Magistrate also explained the ground for drawing 

the proceeding U/S 154 Cr.P.C. Even in the report submitted 

by police made justification for such proceeding. Hence the 

submission made by the learned counsel for revision 

https://indiankanoon.org/doc/1748466/
https://indiankanoon.org/doc/1096153/
https://indiankanoon.org/doc/585422/
https://indiankanoon.org/doc/1247295/
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petitioner is found not acceptable. Hence, I find no any 

illegality or impropriety in the order of learned Executive 

Magistrate.  

20. For the reason stated above, I am of the view that the 

grounds raised by the revision petitioner, in the revision 

petition, are found devoid of any merit. I do not find any 

ground to interfere the order of learned Executive 

Magistrate. Hence, the revision petition is deserved to be 

dismissed for lack of merit and, accordingly, the revision 

petition is dismissed.  

21. Send down the case LCR alongwith a copy of this 

judgment.   

22.     Given under my hand and seal of this court on this the 

15th day of February,2022. 

 

                                                           (M.Kalita) 
                                           Sessions Judge, 

                                              Udalguri, Assam. 
Dictated and corrected by me 
and each page bears my signature. 
 
 

           (M.Kalita) 
       Sessions Judge, 
       Udalguri, Assam.  
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