
1 
 

Assam Schedule VII. Form No. 132 

HIGH COURT FORM NO.(J)2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT 

DISTRICT : UDALGURI 

          IN THE COURT OF MUNSIFF, UDALGURI, BTR, ASSAM 

Present: Ms. Karabi Das, AJS. 

                        Title Suit No. 3 of 2017                                                                

                                    Dated : 15.2.22 

 

Golap Ali @ Golam Bari 

S/o-Late Intaz Ali Hazi 

R/o-Village-Sidhakhowa 

Mouza-Barsilajhar 

P.S.-Rowta  

District-Udalguri , Assam  

                                           ……………….Plaintiff. 

   -Versus- 

1. Rajab Ali 

S/o-Late Rajat Ali 

R/o-Village-Aminpara 

Mouza-Barsilajhar 

P.S.-Rowta  

District-Udalguri , Assam  
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2. Sukur Ali 

S/o-Abdul Gaffar 

R/o-Village-Aminpara 

Mouza-Barsilajhar 

P.S.-Rowta  

District-Udalguri , Assam  

 

3. Osman Gani 

S/o-Abdul Gaffar 

R/o-Village-Aminpara 

Mouza-Barsilajhar 

P.S.-Rowta  

District-Udalguri , Assam  

                                      ………………Defendants.   

This suit having been heard on 27.1.22 in the presence of:- 

 Sri Rajiv Sarma …..Advocate for the Plaintiff 

Sri Deben Saharia… Advocate for the Defendants. 

and having stood for consideration to this day, this court delivered 

the following judgment: 

                                                    JUDGMENT 

1. This suit is filed by the plaintiff against the defendants  for the 

redemption of the mortgaged suit land and declaration of 

right, title and interest of the plaintiff over it.  
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Case of the Plaintiff 

2. The case of the plaintiff in brief is that the suit land comprising 

of 3 bighas 2 kathas and 2 lechas of land was mortgaged to 

the Defendant No. 1 by the father of the plaintiff in the year 

1990 for an amount of Rs. 13,000/- (rupees thirteen 

thousand) by executing an unregistered mortgage deed. 

3.  It was agreed by the Defendant No. 1 that he will restore the 

possession of the suit land to the deceased father of the 

plaintiff when the mortgage amount of Rs. 13,000/- (rupees 

thirteen thousand) was paid back to him. 

4. The plaintiff approached the defendant No. 1 in the year 2014 

requesting him to accept the amount of Rs. 13,000/- (rupees 

thirteen thousand) and restore him the possession of the suit 

land. However, the defendant No. 1 refused to return back the 

possession of the suit land to the plaintiff. 

5.  Due to the refusal of the Defendant No.1 the plaintiff filed an 

application which was registered as Misc. Case No. 69/15 

under Section 107 of the CrPC against the defendant No. 1 

and 3 in the Court of the District Magistrate, Udalguri.  In the 

said case the defendants filed their written statement and 

claimed that the suit land was sold out by the plaintiff himself 

to the defendant No. 1.  

6. Thereafter, the plaintiff filed the instant suit against the 

Defendants with the prayer for restoring the possession of the 

suit land to him, with a declaration that he has right, title and 

interest over it and also for cancelation of the unregistered 
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sale deed dated 18.2.1986. The plaintiff has also prayed for 

ejection of the defendants from the suit land and permanent 

injunction against them.  

Case of the Defendants 

7. The defendant Nos. 1, 2 and 3 have filed their joint written 

statement-cum-counterclaim. The defendants have averred 

that the father of the plaintiff sold out the suit land to the 

defendant Nos. 1 and 2 in the year 1986 by executing two 

unregistered sale deeds dated 18.02.1986 for a consideration. 

8.  After the death of the father of the plaintiff, the plaintiff 

started disturbing the defendants from the year April 1992 

asking them to vacate the suit land. 

9.  As per the defendants, from  the year April 1992 they have 

acquired right, title and interest over the suit land by way of 

hostile possession. As such, the defendants have prayed for 

dismissing the suit of the plaintiff.  

      Counter-claim of the Defendants/Counter-claimants 

10. The defendants have filed their counterclaim stating that 

although the name of the plaintiff is in the periodic patta and 

jamabandi of the suit land, however, since 18.02.1986 the 

possession of the suit land has been with them and since April 

1992 they have acquired hostile possession over the suit land. 

11.  The defendants have further stated that on 18.02.1986 

the father of the plaintiff/defendant had sold out the suit land 

to the defendant Nos. 1 and 2 by executing two unregistered 

sale deeds. The defendants further stated that since April 
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1992 they have been in possession of the suit land and hence, 

they have also been paying the land revenue of the suit land 

for all the years except the year 1984.  According to the 

defendants, the plaintiff admitted in his plaint that they have 

been  in possession of the suit land since 1990 hence, the 

plaintiff has lost his right, title and interest over the suit land 

and accordingly, the defendants have prayed for passing a 

decree declaring that they have right, title and interest over 

the suit land by virtue of adverse possession. The defendant 

has also prayed for confirmation of possession and permanent 

injunction restraining the plaintiff from dispossessing them 

from the suit land.  

12. The plaintiff has filed his written statement on the 

counter-claim and reiterated all the averments pressed by him 

in his plaint.  

13. After hearing both the sides my learned predecessor 

framed the following issues.  

                                Issues 

1. Whether the suit is maintainable ? 

2. Is there any cause of action for this suit ? 

3. Whether the suit is barred by the law of limitation ? 

4. Whether the plaintiff has right, title and interest over the 

suit land described in the plaint ? 

5. Whether the defendants have trespassed and are liable to 

be ejected from the suit land ? 

6. Whether the plaintiff is entitled to the reliefs as prayed for ? 
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7. To what relief if any, the plaintiff is entitled ? 

8. Whether the counter-claim is maintainable in its present 

form ? 

9. Whether the defendants have any right, title and interest 

over the “Schedule 1” land by adverse possession for more 

than 12 years ? 

10. Whether the defendants are entitled to get decree as 

prayed for ? 

11. Whether the defendants are entitled to the reliefs as 

prayed for ? 

 

14.   I have gone through the record and the documents 

submitted. I have also heard the learned counsel for the 

Plaintiff and the Defendants. Both the parties examined 

witnesses and also lead their documentary evidences.  

                            Discussion and Findings 

Issue No. 1      ::    Whether the suit is maintainable 

? and 

Issue No. 8::Whether the counter-claim is 

maintainable in its present form ? 

 

i. The Defendants as well as the plaintiffs in their written 

statements have merely stated that the suit/counter-claim 

is not maintainable without specifically mentioning the 

reasons for the same. Further, no evidence has been laid in 

this respect. 
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ii. Hence, I find that the suit as well as the counter-claim are 

maintainable. 

iii. Accordingly, the Points for Determination Nos . 1 and 8 are   

decided in affirmative and in favour of the plaintiff as well 

as the defendants.  

Issue No. 2 ::       Is there any cause of action for this suit ? 

i. Cause of action may be said to be the breach or violation of 

any alleged right for which a suit is brought. In the present 

suit the Plaintiff has asserted that his father mortgaged the 

suit land to the defendant no.1 for an amount of Rs. 

13,000/- (rupees thirteen thousand) in the year 1990, 

however, when the plaintiff approached the defendant no.1 

for returning him back the possession of the suit land by 

accepting the amount of Rs. 13,000/- (rupees thirteen 

thousand) the Defendants declined to restore him back the 

suit land.   On the other hand, the Defendants have 

claimed that the suit land was sold to them by the father of 

the plaintiff on 18.2.1986 by executing two unregistered 

sale deeds and since then they have been in possession of 

the suit land.    

ii. In view of the above averments of both the parties,  it 

appears that there exists material proposition of facts 

asserted by one party and denied by the other, which 

shows that there is a cause of action for the suit. This 

issue is thus decided in affirmative and in favour of 

the Plaintiff. 
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Issue No.3 ::    Whether the suit is barred by the law of 

limitation ? 

i. As per Article 65 of the Indian Limitation Act, 1963, 

whenever a suit is filed for possession of immovable 

property or any interest therein based on title, the period of 

limitation for filing the suit is 12 years and the period 

begins to run when the possession of the defendants 

becomes adverse to the plaintiff. 

ii. According to the plaintiff the cause of action arose on 

25.1.16 and it appears that the suit has been filed on 

12.4.17. Hence it is filed within the period of limitation. 

iii. Accordingly, the Point for Determination No.3 is decided in 

negative and in favour of the plaintiff.  

 

Issue No. 4::  Whether the plaintiff has right, title and 

interest over the suit land described in the plaint ? 

i. The claim of the plaintiff is that the suit land was 

mortgaged to the defendant no.1 by his father in the year 

1990 by executing an unregistered mortgage deed. He has 

averred that he is the owner of the suit land. Now, let me 

go through the evidence of the parties. 

ii. Upon perusal of the oral evidence of both the parties, it 

appears that the Defendant (Dw1), Dw2, Dw3 have 

admitted that the owner of the suit land is the plaintiff.  
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iii. Further, upon perusal of the Ext 1(patta) it appears that 

the name of the plaintiff Golap Ali is recorded. Ext 2 

(Jamabandi ) also reflects the name of the plaintiff.  

iv. Hence, in view of the admissions made by the defendants’ 

witnesses as well as the documentary evidence of the 

plaintiff, it is clear that the plaintiff is the owner of the suit 

land.  

v. Accordingly, Issue No.4 is decided in affirmative and 

in favour of the plaintiff.  

 

Issue No. 5:: Whether the defendants have trespassed and 

are liable to be ejected from the suit land ? 

i. The plaintiff has claimed that the  suit land was mortgaged 

to the defendant no.1 by his father in the year 1990. 

Thereafter, the plaintiff has been requesting the defendants 

to vacate the suit land by accepting the mortgage amount, 

but the defendants have disagreed to do so. 

ii. Now, upon perusal of the evidence lead by the Plaintiff it 

appears that although he has not been able to lead any 

documentary evidence to prove the mortgage, however, 

the witnesses examined have supported the Pw1(Plaintiff). 

iii. Pw2 has corroborated the plaintiff and stated during his 

cross-examination that the suit land was mortgaged to the 

defendants. The Defendants on the other hand, failed to 

prove that the suit land was sold to them as both Exhibits A 
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and B are unregistered and hence no right is conferred on 

them.  

iv. The Defendants on the other hand have claimed that the 

suit land was purchased by them vide Ext A and Ext B.  

v. Hence, I find that the defendants have trespassed and are 

liable to be ejected from the suit land. 

Issue No. 9 ::  Whether the defendants have any right, title 

and interest over the “Schedule 1” land by adverse 

possession for more than 12 years ? 

i. The Defendants have claimed that the suit land was purchased 

by them from the plaintiff’s father. Hence, they have at first tried 

to establish that they are the owners of the suit land by the dint 

of the two unregistered sale deeds i.e Exhibit A and Exhibit B. 

ii. Next, the defendants have claimed that they have acquired 

adverse possession over the suit land.  

iii. Hence, it appears that the defendants have taken two pleas 

together. On one hand they have claimed that they are the 

owners of the suit land by way of purchase through the two 

unregistered sale deeds i.e Exhibit A and Exhibit B and on the 

other hand, they are admitting the ownership of the plaintiff over 

the suit land.  

iv. In Karnataka Board Of Wakf vs Government Of India & Ors 

(2004) 10 SCC 779, it was held by the Hon’ble Supreme Court 

that, “the pleas on title and adverse possession are mutually 

inconsistent and the latter does not begin to operate until the 

former is renounced.” 
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v. Inconsistent plea cannot be taken by a party when claiming title 

by way of adverse possession i.e. a party cannot claim his 

ownership over a property on the basis of title and by way of 

adverse possession. 

vi. In Dagadabai (Dead) By Lrs v Abbas @ Gulab Rustum Pinjari, 

(2017) 13 SCC 705, it was held that a person first admit the 

ownership of the true owner over the property before claiming 

ownership on the strength of adverse possession. 

vii. However, in the present circumstances, it appears that the 

defendants have first claimed that they are the owners of the suit 

land and having failed to establish that plea, they have taken the 

second plea that they acquired the suit land by way of adverse 

possession.  

viii. Further, the Defendant No.1 in his cross-examination deposed 

that he could not remember the date from which he is possessing 

the 1 bigha 3 katha 11 lecha of land out of the suit land. 

ix. Accordingly, this Issue is decided in negative and against 

the defendants.  

 

Issue No.10  :: Whether the defendants are entitled to get 

decree as prayed for ? and  

Issue No. 11 :: Whether the defendants are entitled to the 

reliefs as prayed for ? 
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i. In view of the decisions in Issue No. 9 it is held that the 

Defendants are not entitled to any relief/ reliefs as prayed 

for.  

 

Issue No. 6::   Whether the plaintiff is entitled to the reliefs 

as prayed for ?  and 

Issue No. 7 ::   To what relief if any, the plaintiff is entitled ? 

 

i. Having regard to the factual emanations as well as the 

evidence and in view of the discussions made hereinabove, 

in my considered opinion, the plaintiff is entitled to a 

declaration of his right, title and interest in respect of the 

suit land and the plaintiff  is also entitled to recover the 

possession of the suit land by evicting the defendants from 

thereon. 

ii. Hence, it can be inferred that the plaintiff is entitled to the 

decree of declaration and recovery of possession and 

permanent injunction as prayed for. 

iii.  The suit is entitled to be decreed with costs.  

                                                ORDER 

1. The suit is decreed on contest with costs in the following 

terms :  

i. A decree of declaration is passed in favour of the 

plaintiff and against the defendants thereby 
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declaring that the plaintiff has right, title and 

interest over the suit land and 

ii. It is decreed that the plaintiff shall recover the 

khas possession of the suit land by evicting the 

defendants, their men, material etc from thereon. 

iii. A decree of permanent injunction is also passed in 

favour of the plaintiff and against the defendants 

restraining the defendants from disturbing the 

peaceful possession of the suit land. 

iv. The counter-claim is dismissed on cost.  

v. Prepare a decree accordingly within 15 days. 

 

Given under my hand and seal of this Court on this 15th    

day of February , 2022 at Udalguri, BTR, Assam. 

 

 

                                                                   

                                                                  Signature 

                                                               Ms. Karabi Das 

                                                               Munsiff, Udalguri 

                                                               BTR, Assam. 
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A P P E N D I X 

 

PLAINTIFF EXHIBITS: 

Ext-1 is the land of patta No. 35 in the name of Gopal Bari 

of Vill-Aminpara, Mouza-Barsilajhar, Distt. Darrang dated 

17.02.1986( in two pages).  

Ext-2 is the certified copy of jamabandi of PP No. 

51+61(old) named 35 new of Vill-Aminpara, Mouza-

Barsilajhar, Distt. Darrang.  

Ext-3 is the land revenue payment receipt year 1409 

Bangla dated 22.03.2003.  

Ext-4 is the land revenue payment receipt year 1415 

Bangla dated 29.06.2009.  

Both these revenue receipts are issued in the name of Md. 

Golam Bari and these receipts are of PP 35 of vill-

Aminpara. 

Ext-5 is the affidavit executed before Notary Public, 

Udalguri bearing Sl. No. 5685 dated 10.04.2017 in two 

pages.  

Ext-6 is the affidavit executed before Notary Public, 

Udalguri bearing Sl. No. 2437 dated 27.03.2017 in two 

pages.  

Ext-7 is the certified copy of sale deed executed by Md. 

Kasimuddin in favour of Md. Golap Hussain vide 

registration No. 1049 dated 28.02.1977 in two pages.  
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       DEFENDANT EXHIBITS: 

Exhibits A and B are the two unregistered sale deeds dated 

18.02.1986.  

Exhibits  A(1), A(2), B(1) and B(2) are the signatures of 

the plaintiff singed in my presence.  

Exhibits A(3) and B(3) are the signatures of the witnesses 

Md. Nayan Sheikh singed in my presence. Unfortunately 

witness Md. Nayan Sheikh has expired.  

Exhibits C(1), C(2), C(3), C(4), C(5), C(6), C(7), C(8), C(9), 

C(10), C(11), C(12), C(13), C(14) and C(15) are the 

revenue paying receipts of the suit land.  

WITNESSES FOR THE PLAINTIFF: 

P.W.1 ....Md. Golap Ali @ Golam Bari 

P.W.2 .....Md. Saha Ali 

P.W.3......Md. Abu Sama 

P.W.4......Md. Aftab Uddin 

WITNESSES  FOR THE DEFENDANT: 

D.W.1 ....Rajab Ali 

D.W.2 .....Sukur Ali 

D.W.3......Osman Gani 

D.W.4......Abul Kasem 

D.W.5......Abdul Kadir 
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                                                                          Signature 

                                                               Ms. Karabi Das 

                                                               Munsiff, Udalguri 

                                                               BTR, Assam. 

 

 

 

 

 

 

 

 

 

 

 

 

 


