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IUGD"MENI

1. This appeal has been filed U/S 374(3) of the CrPC

against the judgment and order dated 29-03-2019

passed by the Ld" Chief ludicial Magistrate, Udalguri sri

Mridul Kumar Saikia in G'R. Case No' 1046/2018,

convicting the accused/appellants and sentencing them

to undergo simple imprisonment for a period of 1 year

and to pay a fine of Rs. 1000i- U/S 384/420134 of IPC,
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in default of payment of fine to undergo simple

imprisonment for 1 month.

Facts of the Case:

2. The facts, in brief, relevant for the disposal of this

appeal are that on 1Lll}lz}t8, one Sri Mintu Daimary

lodged a FIR before the Udalguri PS alleging therein

that on lOltOl2OlB the accused persons, namely, Sri

Bhupen Ch. Deka and Sri Dandaram Deka contacted the

informant from the mobile phone no. 9547383976 and

discussed with him regarding installation of Airtel 4G

tower on his land. The informant conveyed his consent

for the same. Thereafter on ltll0l2018 the accused

persons had a discussion with the informant regarding

installation of tower and then they demanded Rs.

L7,70Ol- from the informant. When the informant asked

the accused persons to produce some documents in

proof of their identity, the accused failed to do so. The

informant thus came to know that the accused persons

were collecting money in the name of a false entity.

Thereafter the informant and the persons

accompanying him apprehended the accused persons

and handed them over to Police.

3. After receiving the FIR, Udalguri PS case no.23412018

U/S 3B4l42O IPC was registered. Police started

,;,ri\** investigation and after completion of investigation a
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charge-sheet was submitted against the accused Sri

Bhupen Ch. Deka and Sri Dandaram Deka UIS 3841420

IPC.

4. Cognizance of the offence was taken against the

accused duo U/S 3841420 IPC and the accused persons

were summoned. Charges were framed against the

accused UIS 3841420 
-IPC. 

When the charges were read

over to the accused, they pleaded not guilty and

claimed to be tried. Thus, the case proceeded to the

trial stage.

Grounds of Appeal:

5. The appellant has filed the appeal on the following

grounds.

i) For that evidence on records does not make any

case UIS 420134 IPC against the accused/appellants

and, as such, the conviction and sentence cannot be

sustained in law.

ii) For that Ld. CJM, Udalguri did not scrutinize and

appreciate the evidence and other materials on the

record carefully and fairly. Thus the glaring mistake

which is manifest in the record was kept aside while

convicting the accused persons. Therefore,

conviction and sentence is definitely bad in law.
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iii) For that the evidence of pWs (1, Z,

inspire confidence in view of the

record and therefore, the Ld. Court

have discarded their evidence.

3,4&7)donot
discrepancy on

below ought to

iv) For that the Ld. Trial court below has treated the
entire evidence of pw L,2,3,4 & 7 as gosper truth
and passed tf. conviction without properly

considering the conflicting statements of other pws.

Therefore conviction order is not tenable.

v) For that the pw1, who is the comprainant arso, in

cross-examination it was admitted that the accused
persons did not demand money, but in FIR his

version was quite different. so his evidence is not
trustworthy.

vi) For that though the pw4 said that he gave money to
the accused persons, but he w'as mum whether he

lodged FIR against the accused persons earrier. so
his evidence is not believable,

vii) For that the prosecution has failed to make out any
offence U/s 420134 Ipc against the accused
persons, the story projected by the prosecution

improbabre and faired to cross the credibirity mark.

6. I have heard the Ld. Counsel for the accused as well as
the Ld. Addl. pp. for the state.
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7. During the course of the trial, the prosecution side had

adduced evidence of seven witnesses. The defence side

has not adduced any evidence. The accused persons

were examined U/S 313 of CrPC.

B. PW-1, Sri Mintu Daimary, has stated that he was the

informant. On 06ll0l20t9, at about 9:10 AM, some

unknown person called him in his mobile phone stating

that he was calling from the Airtel office for the purpose

of installing an Airtel tower at the informant's land. It

was also informed that if the PW-l allows them to

install the mobile tower on his land, the Airtel office will

pay him Rs. 25 lakhs and they will also provide a job

with monthly salary of Rs.25,000/-. The PW-1

immediately gave his consent and at the request of that

unknown caller he also furnished them his land details,

pan card and voter card numbers. On 07-10-2018, the

PW-1 again received one phone call and this time the

caller asked him to pay Rs. 17,7001- for starting the

installation work of the tower. When the PW-1

consented to pay that amount, he was told that two

persons will contact him to collect the money. By that

time, the PW-l became suspicious and he went to the

Airtel office to verify the correctness of that offer and

he came to know from the office that there was no

proposal for erecting a tower on his land. Thereafter, on

LLllOlzOlB at about 09:10 AM, when the accused Sri
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Bhupen Ch. Deka and Sri Dandaram Deka came to

Udalguri to meet the PW-l, the PW-1 took them to the

Airtel office for verification and when it was proved that

they were frauds, he handed them over to police. On

the same day the PW-l lodged the FIR. Ext-t is the FIR

and Ext-l(1) is his signature.

9. In his cross-examination, the PW-1 has stated that the

accused persons were not known to him from earlier.

On 06/10/2018 initially one girl introduced herself as

calling him from Bengal. The PW-t was communicating

in that phone number and he also sent his documents

to that number in WhatsApp.The PW-1 has also stated

that the accused persons had not promised him to give

any money or job. Moreover, the accused persons had

not demanded Rs. t7 ,7001- from him on their own

account. They informed the PW-1 that they came to

collect the money as instructed by their company.

10. PW-z, Sanjay Brahma, has stated that he knows

the informant and the Accused. The informant Mintu

Daimary once informed him that two persons were

coming to collect some money from him in connection

with installation of an Airtet tower. Thereupon, the PW-

2 asked the informant to verify the correctness of the

offer from the Airtel office before paying the rnoney.

Accordingly the informant took the accused persons to0/
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the Airtel office and when it was proved that their offer

was false, they were handed over to the police.

11. PW-3, Bipul Daimari, has stated that the

informant Mintu Daimary once informed him that two

persons were coming to collect money from him in
connection with the installation of some Airtel tower on

his land. Thereupon, the PW-3 asked him to verifl7 the

correctness of that proposal before paying the money.

Accordingly when those persons came, the informant

took them to the Airtel office and when it was proved

that their proposal was false, they were handed over to

the police.

12. In his cross-examination, PW-3 has stated that he did

not know what communications were made by the

accused with the informant.

13. PW-4, Upen Baglari, has stated that on LIILOI2O1B at

about 2 PM when he was at his school, the informant

called him over phone and informed him that the

accused persons, Sri Bhupen Ch. Deka and Sri

Dandaram Deka, who previously collected Rs.

4,79,2001- from the PW-4 on the pretext of installing a

tower on his land, have been apprehended'and handed

over to the police. On the next day, PW-4 came to the

. 
Udalguri PS and he saw the accused duo in the lockup

/tl(!-''
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of the police station and he identified them as the
persons who collected money from him.

14.rn his cross-examination, the pw-4 has stated that he
did not remember the phone number with which he was
contacted with demands for money. The pw-4 issued
six numbers of cheques to the accused and he arso paid
some money by NEFT.

15. pw-5, Subhajit sutradhar, has stated that about five
months ago, one evening when he went to the porice
station for some personar work, he saw the accused
persons there. The porice seized some documents and a
mobire phone from their custody and the pw-5 signed
the seizure-rist as a witness. Ext-2 and Ext_3 are the
seizure-lists.

16' pw-6, Rajdeep ojha, is arso a seizure-witness and in his
cross-examination he has stated that he does not have
any personal knowledge about the incident.

77'pw-7, Ranjit Karita, has stated that on 1 1/10/2018, he
was working as an attached officer at Udarguri ps whena written ejahar was received from one sri Mintu
Daimary' The pw-7 was entrusted with the task of
investigation. Accordingly, he recorded the .statements

of the informant and other witnesses and he visited the
,,, 

place of occurrence. He prepared the sketch-map of the
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PO. He arrested the accused persons and produced

them before the Court on l2ll0l20l9. He also seized

one motorcycle and two mobile phones used by the

accused persons, Thereafter, he submitted charge-

sheet against the accused U/S- 3841420 of IPC.

18. I have perused the judgment authored by the learned

CJM Udalguri. He has- mostly relied on the evidence of

the complainant Sri Mintu Daimary (PW 1). His evidence

reveals that the accused persons came to collect

Rs.17,700/- from him only. The PW 1 consistently

stated this fact in his FIR also. The accused were also

named in the FIR. I do not find any inconsistency

between the FIR and the evidence of PW 1.

19. As underscored by the learned defense counsel the PW

t has stated in his cross examination that the accused

persons had not demanded Rs.17;700/- from him on

their own account. This suggestion only goes to fortify

the fact that the accused duo went to collect money

from the informant. The learned counsel for the

appellant has rightly pointed out that the phone from

which the girl called the informant was not seized and

the CDR was also not produced. The investigation was

not foolproof and had it been so, some more people,

involved in this scam, could have been brought to book.
:&-/
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But that cannot absolve the accused persons, if the

charges against them are otherwise proved.

20. The learned counsel for the appellant has submitted

that the evidence of pw 2 and 3 are not so relevant.

However, as has been observed by the learned cJM in

his judgment, the advice of pw 2 and pw 3 helped the

informant in identifying the identity of the accused

persons. The facts that the informant discussed the

matter with PW z and 3 and that they advised the

informant to verify the truthfulness of their offer before

making payments to the accused are relevant facts. The

evidence of PW 2 and 3 corroborates the evidence of
PW 1.

21. PW 4 Sri Upen Baglari had identified the accused

persons, He is an independent witness. The defense

side tried to shake his veracity in his cross examination,

but he narrated how he paid different amounts of
money to the accused. The mere fact that he had not

lodged an FIR against the accused even after losing

huge amount of money is not sufficient to discard his

evidence as untrustworthy.

22.Pw 5 and 6 are independent seizure witnesses. They

have exhibited the seizure list.

xr8
*1':;;fr?
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23.It was repeatedly submitted on behalf of the appellant

that the CDR was not collected by the IO. But when the

fact that the accused duo came to collect money from

the informant is proved, it is immaterial how they

contacted prior to that to fix their appointment.

Moreover, it is a settled law that mere defect in

investigation is not sufficient to acquit the accused if the

case against him is otherwise proved.

24. The appellant/ accused had taken the plea that the

informant (PW t) had stated in his cross examination

that the accused persons had not demanded money of

their own and they came to collect money only on the

instruction of their company. However, the accused

persons had not explained the circumstances under

which they came to collect money from the informant,

while they were examined u/s 313 of CrPC.

25. The accused persons apparently deceived the informant

and thereby induced him to deliver them money. The

suggestion that they came to collect money on behalf of

the company also goes to prove that they were doing so

as a part of a greater conspiracy. There is nothing on

record which shows that the accused persons were

employees of any telecom company or that they were

authorized to collect money on behalf of any such

..,' company. The elements of the offence of cheating anda
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dishonestly inducing delivery of property, as defined

under section 420 of Ipc, are reflected in their conduct.

26.rn view of the above discussion, it may be inferred that
there was no infirmity in the appreciation of evidence

done by the learned CJM and the accused persons were
rightly convicted uls 4zo of Ipc. Hence the conviction of
the accused u/s 420IpC is upheld.

.

SENTENCING:

27.on the question of sentence, it is found that the learned

cJM has declined to give the benefits of the probation

of offenders Act to the accused, considering the gravity

of the offence and the manner in which it was

committed. However, the evidence reveals that the

accused duo came to collect Rs. t7,7ool- only from the

informant. They contacted the informant over phone

and then they came to collect the same and got caught.

The quantum of money involved in this incident of
cheating and the manner, in which the accused came to
collect it, does not show that the accused persons were

hardened criminals. on the contrary their conduct

reflects their amateurish nature. Moreover, no previous

conviction is proved against the accused.

28. Hence, it appears to this court that this is an ideal case

to invoke the provisions of probation of offenders Act,
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1958. The accused persons, namely, Sri Bhupen Deka

and Sri Dandaram Deka may be released after due

admonition u/s 3 of the Probation of Offenders Ad,

1958. Moreover, for the loss and inconvenience caused

to the informant, the accused persons shall pay a

compensation of Rs.10,000/- each u/s 5 of the

Probation of Offenders Act, 1958.

ORDER

29. The appeal is allowed. Conviction of the

appellants u/s 420 of IPC is upheld with alteration in the

nature and extent of sentence imposed upon them.

30. The appellants/ accused are directed to surrender

before the learned CJM, Udalguri within 15 days of this

order and deposit a compenqation amount of

Rs.10,000/- each u/s 5 of the Probation of Offenders

Act, 1958. The learned Court below shall release the

appellants/ accused persons after receiving the

compensation amount and after due admonition of the

accused u/s 3 of the Probation of Offenders Act, 1958.

The compensation amount shall thereafter be paid to

the informant,

31. Let a copy of this judgment be furnished to the

appellants/ accused free of cost forthwith.
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32. Let the GR case record be sent back to the

learned Court of CJM, Udalguri, along with a copy of

this judgment.

33. With this order this appeal is disposed of

34. Given under my hand and seal of this Couft

this 6th day of January, 2022.
:

6L)""[ir Ix ary
(Nisanta Goswami)
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