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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE.
UpALGURT

CRIMINAL APPEAL NO. OB/2019

Present : Sri Nisanta Goswami
Addl. Sessions Judge, Udalguri

Appellant : Pramod Ch. Deka

Respondent State of Assam

Counsel for the Appellant: Mr. Madhab Ch Narzary, Adv

Counsel for the Respondent: Mr. Rajiv Sharma , Addl. P.P

Date of Hearing: 06.01.2022

Date of Judgment: 29.0L.2022

JUGDMENT

1. This criminal appeal has been filed U/S 374 of the

Cr.P.C. for setting aside the judgment and order dated

05-04-2019, passed by Smt. A. Kar, the then Learned

SDJM(S), Udalguri, in G.R. Case No. 460/20L7 U/S- 325

IPC. The Learned SDJM(S), Udalguri convicted the

accused/appellant U/S 325 of IPC and sentenced him to

rigorous imprisonment for two years and to pay a fine

of Rs. 10,000/-. In default of payment of fine, it was

further ordered that the accused shall 'undergo simple

imprisonment for three months.
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2. I have gone through the petition of appeal, the

judgment and order dated 05l04l}0lg, the evidence

recorded by the Learned Trial court and all other

relevant materials. I have also heard the Learned

Counsels for the accused/appellant as well as the

Learned Addl. PP for the state.

FACTS OF THE CASE:

3. The facts in brief, relevant for the disposal of this

appeal, are that on l1l04l20l7, the informant Sri

Ramjit chouhan lodged an FIR at the Kalaigaon police

station alleging that on the same day at about 12 noon

his younger brother sri Lal chan chouhan was seiling

goods in the Sunday market. The accused Sri pramod

Ch. Deka went there and kicked his brother on the

chest and belly without any reason, as a consequence

of which his brother sustained injuries and urinated

blood. On the basis of that FIR, Kalaigaon pS Case No.

36120L7 U/S 34L1325 IpC was registered and

investigation was started. After completion of

investigation a charge-sheet was filed against the

accused Sri Pramod Ch. Deka UIS 34t1325 of IpC.

4. Cognizance of the offence was taken against the

accused. When the accused appeared before the

Learned Trial Court, a charge was framed U/S 34Ll32S
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IPC, to which the accused pleaded not guilty and

claimed to be tried.

5. During the course of the trial, the prosecution side

examined eight witnesses, namely, P.W-1 Sri Ramjit

Chouhan, P.W-2 Sri Lal Chan Chouhan, P.W-3 Sri

Rajendra Chouhan, P.W-4 Sri Ikramul Hussain, P.W-5

Sri Nilamoni Keot, P.W-6 Sri Tirtha Ram Chouhan, P.W-

7 Dr, Sasankar Kr. Boruah and P.W-B ASI Mahadev

Nath. From the defence side, accused/appellant

adduced evidence of himself as D.W-1.

GROUNDS OF APPEAL:

6. The appellant has filed the appeal on the following

grounds.

i. For that the learned Magistrate erred in Law and on

facts in convicting the appellant/accused person.

ii. For that the Learned Magistrate did not consider the

inherent improbabilities on the evidence on record

and as such arrived at a wrong finding.

iii. For that as per allegations the occurrence took place

at about 12 noon in Sunday market at Kalaigaon.

The IO who deposed as P.W-B stated in his cross-

examination that there were shops of Nilomoni, one

meat shop towards the north and east of the shop of
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the victim. The alleged victim who was examined as

P.W-2 deposed that one Dhan Nath was having a

shop near his shop. But Dhan Nath and the owners

of meat shops located towards the north and east of

the shop of the victim are not made witnesses by the

IO in the case. As such real facts lying behind the

allegations did not surface up. The Learned Trial

Court failed to take into consideration this fact and

arrived at a wrong finding; hence the order and

judgment dated 0510412019 is liable to be quashed

and set aside.

iv. For that Sri Ramjit Chouhan, the informant and the

brother of the victim who was examined as p.W-l,

deposed in his cross-examination that he had not

seen the occurrence. He further stated that he forgot

the name of the person who informed him about the

occurrence. He deposed that he met his brother at

the hospital. He heard about the occurrence, he is

not an eye witness to the occurrence.

v. P.W-2 Sri Lal Chan Chouhan, the victim deposed that

he knew the accused. His brother is the informant of

this case. He has a shop of masalas at Kalaigaon

Bazaar. On the day of occurrence a person came to

his shop and abused him by saying "All the Biharis

should be killed". He then asked the person as to
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V.

why he was abusing, to which he shouted at him.

Thereafter when the PW 2 went to urinate, the

accused kicked him on his belly for which he fell

down. Pranab Deka assaulted him for which he

sustained injuries. He was operated at GMCH. The

accused was wearing shoes but the PW 2 does not

remember the colour of the shoes. It was not a

leather shoe. He was kicked once by the accused, He

denied the suggestion that he fell down himself on a

stone for which he sustained injuries and that the

accused did not assault him and that as the accused

said that "All the Biharies should be killed" hence he

lodged a false case against the accused. He did not

know if the accused was mentally challenged.

For that the P.W-3 Sri Rajendra Chouhan in his

examination in chief deposed that he knows the

accused. He heard that the accused assaulted the

victim, In cross-examination he deposed that had not

seen the occurrence himself. He is also not the eye

witness to the occurrence.

P.W-4 Md. Ikarmul Hussain deposed in his chief

that he knows the accused. He heard that the

accused assaulted some persen. In cross-

examination he deposed that the behavior of the

accused shows that he is a mentally imbalance
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person. He is also not an eye witness to the

occurrence.

P.W-5 Sri Nilamoni Keot, who also had a shop

near the victim, deposed in chief that he does not

know the parties. On the day of occurrence there

was a quarrel in the market. He does not know

between whom and why the quarrel occurred. There

was also a quarrel between them. In cross-

examination he deposed that he had not seen the

assault.

P.W-6 Sri Tirtha Ram Boro in his chief deposed

that he knows the accused and the informant. He

had not seen the accused assaulting the victim. In

cross-examination he deposed that he had not seen

the quarrel between the victim and the accused. He

is also not an eye witness to the alleged occurrence.

vi. For that P.W-7 Dr. Sashankar Kr. Baruah, deposed in

his chief that Mr. Lalchan Chauhan was treated as an

indoor patient in the Urology ward in the GMCH from

L7.04.20L7 to 04.05.2017 and he was suffering from

ultra peritoneal bladder rupture with perivesical

haematoma. In his cross-examination he deposed

that patient had undergone a major operation. His

urinary bradder was torn. The certificate boes not

bear his detalled findings during the examination

0/
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and treatment of the patient. The size of the rupture

is not mentioned in the certificate.

P.W-B ASI Mahadev Nath in his cross-

examination deposed that he went to the place of

occurrence on L6.04.20t7 and the sketch map was

prepared on the same day. There were shops of

Nilamani (Keot); one meat shop towards the north

and east of the shop of the victim. He collected the

medical certificate but the injury report was not

given to them.

vii. For that the accused/appellant himself deposed as

D.W-l. In his examination in chief as D.W-l, he

deposed that he was suffering from mental illness

from 20L2 and since then he has been taking

treatment for the same. At first he was visiting his

department's Doctor and from there he was referred

to Regional Institute of Mental Health, Tezpur in

20t7. He accordingly took treatment in the said

institute and was admitted there from 07.IL.2017 to

0L.t2.20L7 and again from t6.06.2017 to

19.06.2017. He was admitted at Composite Hospital,

CRPF Guwahati from L9,04.2017 to 16.05.2017.

Since 04.02.2019 he has been takipg treatment at

Composite Hospital, CRPF Hyderabad. He feels

comfortable while taking courses of the medicine;o/
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but if he stops taking medicines he does not know

what happens to him. Presently he is under

medication.

viii. For that as per allegation the alleged occurrence

took place at 12 noon, at Sunday market at

Kalaigaon, even then the I.O could not gather eye

witness though the alleged occurrence took place at

day time. If the allegations were true the

shopkeepers having shops nearby the shop of the

victim could have seen the alleged occurrence. For

example P.W-8 the I.O of the case in cross-

examination deposed that there were shops of

Nilamoni; one meat shop towards the North and

East of the shop of the victim. Nilamoni was

examined as P.W-5 and in cross-examination he

deposed that he had not seen the assault. Had the

allegations of assault of the victim by the accused /
appellant were true, that very witness could have

seen the same, as because he had a shop nearby

the shop of the victim. The Ld. Trial Court failed to

take into consideration this fact as arrived at a

wrong finding, Hence, order and judgment dated

05.04.2019 is liable to be quashed and set aside.

ix. For that save and except the p.W.-2 i.e. tl-re victim,

the independent witnesses i.e. the p.W-l, p.W-3,
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P.W-4, P,W-5 and P.W.-6 are not eye witnesses to the

alleged occurrence, they simply heard about the

occurrence. In the FIR it was stated that the

accused kicked on the chest and belly of the victim.

P.W-2 in his examination in chief deposed that the

accused kicked on his belly for which he fell down.

But there is no specification whether the kick fell on

the right side, middle part or left side of belly, P.W-2

admitted that he fell down, so the injury sustained

by him may be caused due to falling. Further he

stated that Pranob Deka assaulted him; but the

name of the appellant is Pramod Deka. The

evidences adduced by the other independent

witnesses are not corroborated and supported by the

evidence adduced by the P.W-2. The Ld. Trial Court

ignored these facts, hence arrived at wrong findings.

x. For that the I.O of the case failed to collect the

injury report from the GMCH instead collected

medical certificate. The medical certificate is not

issued by the attending Doctor. It was issued by the

Registrar of Dept. of Urology Dr. Pranjit Dhekial

Phukan. P.W-7 is the attending Doctor. In cross-

examination he deposed that the urinary bladder of

the victim was torn. The certificate does not bear his

detailed findings during the examination and

treatment of the patient. The certificate bears those0,/ Criminal Appeal 0B I 201.9
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findings which were found during the operation. The

size of the rupture is not mentioned in the

certificate. But the Ld. Trial Magistrate blindly relying

on the medical ceftificate, arrived at the wrong

findings. Hence, the order and judgment dated

05.04.2019 is liable to be quashed and set aside.

xi. For that accused / appellant is suffering from mental

illness from 20L2. Since then he is taking medical

treatment till this day. He is serving in CRpF. The

P.W-4 in his cross-examination deposed that the

behavior of the accused shows that he is a mentally

imbalanced person. The appellant himself deposed

as D.W.-1. In his chief he deposed that he is

suffering from mental illness from 20tZ and since

then he has been taking treatment for the same. He

feels comfortable whlle taking the courses of

medicine but if he stops taking the medicine he does

not know what happens to him. Some documents of

the medical treatment are exhibited before the Ld.

Trial Court and marked as Exhibit- A, B, C, D, E, F, G,

H, I, J, K and L. the accused / appellant was

deserving to get benefit under Section 84 of the IpC,

but the Ld. Trial Magistrate overlooked the medical

documents and evidences adduced by the p.W-3 and

D.W.-l, as such arrived at a wrong finding.
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xii. For that the accused/appellant himself adduced

evidence as D.W-l. In his chief he deposed that he

has been suffering from mental illness from 2012

and since then he has been taking treatment for the

same. The statement of D.W-1 is supported by the

P.W-3. Further the D.W-1 stated that he feels

comfortable while taking the courses of medicines

but if he stops taking the medicines; he doesn't

know what happens to him. The alleged occurrence

took place on 1614120L7. The evidence of defence

witness is also to be treated and examined alike as

that of the prosecution witness and it cannot be

thrown out simply, on the ground that it is defence

witness. But here is the instant case: the Learned

Trial Magistrate did not take into consideration the

evidence adduced by the D,W-1 and thrown away,

as such, arrived at wrong findings. Hence, the order

and judgment dated 0514120L9 is liable to be

quashed and set aside.

xiii. For that the findings of the Learned Magistrate is not

based on the evidence on record and is perverse and

no prudent judge could have arrived at such a

finding on the basis of the evidence on record.

xiv. For that the findings of the Learned Magistrate has

been arrived at without taking into consideration the
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important material evidence available on record as

such it is liable to be quashed and set aside.

xv. For that the Learned Magistrate misread and

misappreciated the evidence on record and it
appears from the trend of discussion that the

Learned Magistrate, pre-judged the matter.

xvi. For that the quantum of sentence imposed is too

high.

xvii. For that in any view of matter, the order and

judgment dated 051412019 passed in G.R. Case no.

4601L7 U/S 325 IPC. by Smt. A. Kar, the Learned

SDIM(S), Udalguri is not sustainable under the facts

and circumstances of the case.

At this stage it would be relevant to make a brief survey

of the evidence on record to ascertain whether the

learned Court below properly appreciated the same.

P.W-1 Sri Ramjit Chouhan has stated in his evidence

that he knows the accused. His brother Lal Chan

Chouhan was having a masala shop at Kalaigaon bazaar.

On the date of the incident one army personnel

assaulted his brother in the market. The accused was in

drunken condition at the time of the incident. When his

brother went for urination, the accused kickeci him on

his belly. Ext-1 is the FIR.
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9. In his cross-examination, the P.W-l has stated that he

had not seen the occurrence himself. He forgot the

name of the person who informed him about the

occurrence. He met his brother at the hospital. The P.W-

1 denied the suggestion that the accused did not

assault his brother and he sustained injuries by falling

down due to pressure.

10. P.W-2 Lal Chan Chouhan has stated in his evidence that

he knows the accused and the informant is his brother.

He was having a masala shop at Kalaigaon bazaar. On

the day of the occurrence a person came there and

abused them by saying "All the Biharis should be killed'1

The P.W-2 then asked him as to why he was abusing

' them at which that person shouted at him. The P.W-2

did not reply. Thereafter he went to urinate and when

he stood up for the same, the accused kicked him on

his belly after which he fell down. P.W-2 reiterated that

Pramod Deka assaulted him and he sustained injuries.

He was operated at GMCH. First he was taken to

Kalaigaon hospital from where he was referred to

Mangaldai and thereafter to GMCH.

11. In his cross-examination, the P.W-2 stated that Dhan

Nath was having a shop near his shop. The accused was

wearing a shoe and he did not remember the colour of

the shoe. The P.W-2 denied the suggestion that he

Criminal Appeal 0B /2019

id,liffi,-$edronil.luogo
Udalguri, Assam

Page 13



12.

himself fell down on a stone for which he sustained
injuries and that the accused did not assault him. He

also denied the suggestion that he lodged this case

falsely against the accused since the accused said that
"All the Biharis should be killed,,.

P.w-3 sri Rajendra chouhan has stated that after
coming to the market he saw a thela puller taking Lal

chan chouhan to hospital. He heard that the accused

assault him. In his cross-examination, the p.w-3 stated
that he had not seen the occurrence himself. The victim
sustained injuries on his belly.

P.w-4 Sri Ikramul Hussain has stated that he heard that
the accused assaulted someone. The mother in law of
the accused requested him to go to the police station
with her and accordingly he followed her to the police

station. In his cross-examination, the p.w-4 has stated
that the behavior of the accused shows that he is a
mentally imbalanced person.

L4. P.w-5 sri Nilamoni Keot has not stated anything
relevant. He simply stated that on the day of occurrence
there was a quarrel in the market. He doesn,t know
between whom and why the quarrer occurred. In his

cross he clarified that he had not seen thei assault.
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15. P.W-6 Sri Tirtha Ram Boro has stated that on the day of

the occurrence there occurred a hue and cry in the

Sunday market of Kalaigaon. He saw the public pulling

the accused. The accused was handed over to the

police and the victim was sent to the hospital. P.W-6

had not seen the accused assaulting the victim. In his

cross-examination he has further clarified that he had

not seen the quarrel between the victim and the

accused.

P.W-7 Dr. Sashankar Kr. Boruah who was an Associate

Professor at the department of Urology, GMCH, said in

his evidence that Sri Lal Chan Chouhan was treated as

an indoor patient in the urology department, GMCH

from 1710412017 to 04105120L7 and that he was

suffering from Ultraperitoneal Bladder Rupture with

perivesical haematoma. P.W-7 has exhibited the medical

certificate as Ext-2. Ext-2, however, was issued by the

Registrar of the Urology department. In cross-

examination, the P.W-7 has stated that the patient had

undergone a major operation. His urinary bladder was

torn. The certificate does not bear his detailed findings

during the examination and treatment of the patient.

The size of the rupture is not mentioned in the

certificate.
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t7. P.W-B ASI Mahadev Nath had investigated this case. He

exhibited the sketch-map of the place of occurrence as

Ext-3 and the charge-sheet as Ext-4. In his cross-

examination, he stated that there were shops of

Nilamoni, one meat shop towards the north and east of

the shop of the victim.

The accused Sri Pramod Ch. Deka adduced evidence as

D.W-l. In his evidence he stated that he was suffering

from mental illness from 2012 and since then he was

under treatment. At first he visited their depaftment's

doctor from where he was referred to the Regional

Institute of Mental Health at Tezpur in 2017. He was

admitted there from 07ltLl20l7 to 0!t2l20l7 and

again from L6106120L7 to 1910612017. The D.W-l also

mentioned different dates in which he received

treatment at the Composite hospital, CRPI Guwahati

and at Hyderabad. He also mentioned that he feels

comfortable while taking the course of medicine but if

he stops taking the medicines he does not know what

happens to him. The D.W-1 has exhibited some medical

documents, in support of his contention that he was

under medication.

18.

19. It appears from

the prosecution

victim Sri Lal

the perusal of the evidence adduced by

witnesses that the evidence of the

Chan Chouhan (P.W-2) was duly
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corroborated by the medical evidence. P.W-3 Rajendra

Chouhan had also corroborated the testimony of the

P.W-2. He saw the victim being taken to the hospital in

a thela (pushcart). P.W-6 Tirtha Ram Boro has also

corroborated the facts that the incident occurred at the

Sunday market, Kalaigaon and the accused was present

at the place of occurrence. The P.W-6 saw the accused

being pulled by the public and being handed over to the

police. It has been submitted on behalf of the accused/

appellant that apart from P.W-2, the other independent

witnesses are not eyewitnesses to the alleged

occurrence. It is true that all the witnesses had not seen

the act of kicking the victim in his belly. But they have

seen the presence of the accused at the place of

occurrence, public pulling the accused, victim being

taken to the hospital etc. These evidences form a chain

of circumstances which inculpates the accused.

20. As alleged, the accused kicked the victim in his belly

when the latter went for urination. It is very natural that

the other people present in the market may not have

noticed the same. It was not a scuffle that occurred

between the accused and the victim for a long time to

attract attention of the bystanders.

2L. The place of occurrence is not disputed. and the

presence of the accused in the place of occurrence at

Criminal Appeal 0B / 2079

Additond $edblons JuCgo
Udalguri, Aseam

Page 17



the relevant time was also not disputed by the accused/

appellant during the trial. While cross-examining the

P.W-2 it was suggested that the case was falsely lodged

against the accused since he said that "All the Biharis

should be killed". This very suggestion shows that the

accused was in fact present in the place of occurrence

and that he actually uttered the words as alleged by the

victim.

22. It was suggested on behalf of the accused/appellant

that the victim himself fell down on a stone and

sustained injury and that the case was falsely lodged

against the accused. This appears to be an absurd

suggestion in absence of any evidence to prove any

motive on the part of the informant or victim to falsely

incriminate the accused. The accused/ appellant has

neither explained the circumstances during his

examination U/S 313 Cr.P.C., nor led any evidence to

show that the informant and the victim had any

previous enmity with him or had any other motive to

falsely implicate him. This aspect was duly considered

by the Learned Trial Court while appreciating evidence.

23. It has been submitted on behalf of the

accused/appellant that the medical certificate does not

bear the detailed findings of the attending doctor and

that the certificate was not issued by him. Instead it
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was issued by the Registrar of the Urology depaftment.

In this context it is worth mentioning that these are

minor technicalities which do not have the effect of

demolishing the prosecution case. The doctor's evidence

is relevant as an expert's opinion U/S 45 of the Evidence

Act, While rendering that opinion the doctor can refer to

the medical report for refreshing his memory. Minor

omissions in that report are of little consequence.

24. The accused/appellant had taken the plea that he was

of unsound mind. This aspect was considered in detail

by the Learned Trial Judge. It has been observed in the

Trial Court's judgment that the accused never prayed for

any relief under the Provisions of Section XXV of the

Cr.P.C. Moreover, there is no evidence to show that the

accused was of unsound mind at the time of

commission of the offence. The accused/appellant had

not adduced evidence of any doctor to prove the

medical documents exhibited by him. Moreover he had

stated in his evidence that he feels comfortable while

taking the course of medicine but he does not know

what happens to him when he stops taking the

medicines. This shows that the accused remains fully fit

while he is under medication. It is also worth noticing

that though the accused had stated in his evidence that

he was suffering from unsoundness of mind, the

circumstances under which he assaulted the victim were

foauonar Seee'Ag-go" 
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not explained by him during his examination U/S 313

Cr.P.C. The Learned Trial Judge had also observed that

before adducing his own evidence, the accused never

took the plea of insanity during the entire Trial process.

The burden lies on the accused to prove that at the

time of doing the act he was incapable of knowing the

nature of the act or that the act was either wrong or

contrary to law, because of his unsoundness of mind. In

the present case the accused has failed to show that at

the relevant time he was suffering from such

unsoundness of mind. This aspect was elaborately

discussed by the learned trial judge. This goes to show

that the accused/appellant is not entitled to the benefits

conferred by Section 84 of Indian Penal Code.

It appears that the accused/ appellant has taken two

contradictory stand to defend himself. On the one hand

he says that the case was falsely filed against him and

he never assaulted the victim and on the other hand he

says that he was suffering from unsoundness of mind at

the time of the alleged occurrence.

26. In view of the above discussions, I do not find any

infirmity in the appreciation of evidence made by the

learned trial court. The conviction of the accused Sri

Pramod Deka uls 325 of IPC is upheld
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27. While sentencing the accused the learned trial court has

considered some aggravating and mitigating factors. It

appears that those factors were rightly considered.

However, the sentence of two years rigorous

imprisonment appears to be disproportionate with the

offence committed by the accused. The accused

inflicted a single blow on the victim. This was preceded

by some sort of altercation. Considering all these

aspects of the matter, this Court is of the considered

view that a sentence of three month's simple

imprisonment shall serve the ends of justice,

28.

ORDER

Accordingly the appeal is allowed on contest, The

conviction of the accused/appellant Sri Pramod Deka u/s

325 of IPC is upheld. The sentence is modified and the

accused is sentenced to 3 (three) months simple

imprisonment.

The accused/appellant shall surrender before the

concerned trial court within thity days of this order.

30. Let a copy of this judgment be furnished to the

accused/ appellant free of cost. Let the LCR be sent

back.

Criminal Appeal 0B /2019

29.

h%$nffi,,i'*"

Page 2L



31. Given under my hand and seal of this court on this 29th

day of January 2022.

(E;y*-ffi1e,rlAx
(Nisaifa Goswami)

Addl. Sessions Judoe

TffiI*ruilHfF
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