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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

UDALGURI, BTR, ASSAM 

                                  G.R Case No. 797/17 

                          Under Sections 341/324/34 of the IPC 

                                        State of Assam 

                                                -Vs- 

                            Md. Tarab Ali and 2 Others….    Accused Persons 

 

Present  :  Ms. Karabi Das, A.J.S 

              Judicial Magistrate First Class, Udalguri, 

              BTR, Assam 

 

For The Prosecution : 

Sri A Paurel              …… Assistant Public Prosecutor for the State 

For The Defence 

 Sri M.C Narzary        ….…Advocate for the Accused Persons 

Evidence Recorded On:  5.5.18, 6.7.18, 28.5.19, 21.11.19, 7.12.19, 

30.1.20, 19.11.20 

Argument Heard On     :  23.12.21       

Judgment Delivered On:  3.1.22 
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                                           JUDGMENT 

               BRIEF FACTS OF THE PROSECUTION CASE 

1. On 4.7.17 the informant Kulsan Bibi lodged an FIR at the 

Bhakatpara Outpost which was forwarded to the Kalaigaon PS  and 

was registered under Sections 341/324/326/34 IPC by the 

Kalaigaon Police. Vide the FIR dated 4.7.17 the informant alleged 

that while her husband on 2.7.17 at around 12.00 pm was engaged 

in a mediation between two parties at a village meeting, among the 

accused persons namely Md. Sahrab Ali, Md. Abbash Ali, Md. Tarab 

Ali, Md. Abdul Jabbar and Md. Minajuddin, two of them, physically 

assaulted him with a „dao‟ on his head. Due to the attack her 

husband sustained injury on his head and also received cut injury 

on one of his fingers of the left hand. The informant‟s husband was 

admitted to the Mangaldai Civil Hospital from where he was shifted 

to the Guwahati Medical College Hospital for better treatment. As 

the informant was busy with her husband, hence, there was a delay 

in lodging the FIR.    

INVESTIGATION 

2. On receipt of the FIR dated 4.7.17 the Kalaigaon Police registered a 

case being Kalaigaon PS Case No. 68/2017.  After completion of the 

investigation the Police submitted the charge-sheet in terms of 

Section 173(2) Cr.P.C against the accused persons namely Md. 

Tarab Ali, Md. Abdul Jabbar and Md. Minajuddin under 

Sections 341/323/34 of the IPC. The accused persons namely 

Md. Sahrab Ali and Md. Abbash Ali were not sent up for trial.  
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COGNIZANCE 

3. Cognizance of the offences under Sections 341/323/34 IPC was 

taken against the accused persons namely Md. Tarab Ali, Md. 

Abdul Jabbar and Md. Minajuddin by the learned CJM, Udalguri 

under Section 190 (1)(b) Cr.P.C and thereafter the case was 

transferred to this court for trial in view of Section 192(1)(b) Cr.P.C.  

APPEARANCE OF THE ACCUSED PERSONS 

4. The accused persons namely Md. Tarab Ali, Md. Abdul Jabbar 

and Md. Minajuddin were called upon to enter trial and they 

were furnished with the copies of relevant documents in compliance 

with Section 207 of the Cr.PC by my learned predecessor. 

SUBSTANCE OF THE ACCUSATIONS AGAINST THE ACCUSED  

PERSONS 

5. Thereafter, on 19.3.18 the particulars of the offences under 

Sections 341/324/34 IPC were read over and explained to the 

accused persons by my learned predecessor, to which the accused 

persons pleaded not guilty and claimed to be tried. The prosecution 

witnesses were examined and on conclusion of the recording of the 

evidence of the prosecution witnesses, the accused persons were 

examined under Section 313 Cr.PC on 19.11.20 and all the 

incriminating materials  were put to them to which they denied. The 

accused persons refused to adduce evidence and hence the case 

was fixed for argument. On 15.3.21 the case was fixed for the 

delivery of the judgment. 
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6. However, upon perusal of the case record it appeared that the 

accused persons were charged for the commission of the offences 

under Sections 341/324/34 IPC, however, the charge form was not 

found with the case record although the particulars of the offences 

under Sections 341/324/34 IPC were explained to them. 

7. Hence, in the interest of justice, charge under Sections 341/324/34 

IPC was again framed on 8.4.21 against the accused persons and 

the accused persons were given the opportunity to cross-examine 

the prosecution witnesses. However, as the learned defence 

counsel refused to cross-examine the prosecution witnesses again, 

hence, the case proceeded.  

   WITNESSES EXAMINED 

8. The prosecution examined 11(eleven) witnesses and  exhibited six 

documents in order to prove its case. 

9. I have heard the arguments advanced by both the sides. The case 

record is also perused alongwith the depositions on record.  

Learned Defence Counsel has submitted that there was a delay in 

lodging the F.I.R by the informant which is fatal to the prosecution 

case.  Learned defence counsel relied on the Judgment of the 

Hon‟ble Supreme Court in Dilawar Singh vs. State of Delhi, 

(2008)3SCC (Cri) 330, wherein the Hon‟ble Supreme Court 

observed that, in a criminal trial one of the cardinal principles for 

the court is to look for plausible explanation for the delay in lodging 

the report. If there is delay in either coming before the police or 

before the court, the court always view the allegations with 
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suspicion and look for satisfactory explanation. I have gone through 

the Judgment of the aforementioned case. In the case referred by 

the learned defence counsel, there was a delay of about twenty-

three days in lodging the F.I.R by the informant. However, in the 

instant case, the date of the alleged occurrence is 2.7.17 and as per 

the testimony of the I.O the informant went to the Police Station 

alongwith the injured to report about the occurrence on the same 

day itself i.e on 2.7.17. The injured was also taken for medical 

treatment on the same date vide GD Entry No. 18 dated 2.7.17. Ext 

4 is the extract copy of the GD Entry made by the I.O. Hence, it 

cannot be said that there was any delay on the part of the 

informant in reporting about the alleged occurrence to the police.  

10. Upon perusal of the case record and after hearing both sides, 

the following Points for Determination are framed.  

 

                    Point for determination no. (I)                                 

Whether the accused persons namely Md. Tarab Ali, Md. 

Abdul Jabbar and Md. Minajuddin on 2.7.17 at around 12.00 

pm in furtherance of their common intention, wrongfully 

restrained the informant and her husband at the cremation 

ground, which prevented them from proceeding onwards and 

thereby committed an offence punishable under Section 

341/34  of the Indian Penal Code ? 

                      Point for determination no. (II)                                 

Whether the accused persons namely Md. Tarab Ali, Md. 

Abdul Jabbar and Md. Minajuddin on  the same date, time 
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and place as aforesaid in furtherance of their common 

intention voluntarily caused hurt to the Informant’s husband 

with a ‘dao,’ without any grave or sudden provocation and 

thereby committed an offence punishable under Section 

324/34 of the Indian Penal Code ? 

         

           EVIDENCE OF THE WITNESSES OF THE PROSECUTION 

i. PW-1 stated in her examination-in-chief that she recognizes 

the accused persons and the occurrence took place about 10 

months back. She stated that there was quarrel between her 

uncle and the accused persons over some land dispute and 

when her husband intervened, accused Tarab Ali inflicted 

injury on her husband‟s head with a „dao‟. She also stated 

that other accused persons also physically assaulted her 

husband due to which her husband fell unconscious and 

immediately he was taken to the hospital by the police. She 

also stated that she was present at the place of occurrence. 

She proved the FIR (Ext-1). She also proved the seizure list 

(Ext-2). In cross -examination PW-1 stated that the police 

station is situated at a distance of 1 km from the Place of 

occurrence and she lodged the FIR after three days since the 

date of the occurrence. She also stated that  she did not 

mention in the FIR the cause of the delay. She further stated 

that the seized „dao‟ was handed over to the police by her.  
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ii. PW-2 stated in his examination-in-chief that PW-1 is his niece 

and he recognizes the accused persons. He stated that the 

occurrence took place about 10 months ago and on the 

relevant day there was a quarrel between the accused 

persons and his elder brother. When the husband of the 

informant intervened accused Tarab Ali attacked him with a 

„dao‟ and inflicted injury on his head. He stated that the „dao‟ 

was handed over to the police by the PW-1 and the victim 

was taken to the hospital for treatment. In cross- examination 

PW-2 stated that he was not present at the place of 

occurrence when the incident took place.  

iii. Pw-3 stated in his examination-in-chief that he recognizes the 

informant as well as the accused persons and that there was 

a quarrel where the accused Tarab Ali had assaulted the 

husband of the informant (PW-1) with „dao‟ and caused hurt 

on his forehead. In his cross-examination PW-3 stated that 

there was some land dispute between both the parties and he 

was at a distance when the occurrence took place.  

iv. PW-4 stated in his examination-in-chief that he recognizes the 

informant as well as the accused persons. He stated that both 

the parties had quarrelled over some land dispute and 

accused Tarab Ali had assaulted the husband of the informant 

with a „dao‟ and caused hurt on his forehead and finger. In 

cross- examination PW-4 stated that the victim is his son in 

law.  
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v.  PW-5 stated in his examination-in-chief that on 02.07.2017 

the informant came to the police station with the victim and 

the victim was forwarded to the hospital for treatment  as per 

GDE no. 18 dated 02.07.17. He stated that on 04.07.17 the 

FIR was registered at the Police Station. He seized the „dao‟ 

which was brought by the informant to the Police Station and 

on completion of the preliminary investigation he handed over 

the CD to the O/C. He stated that the charge-sheet was filed 

by the SI Mahendra Kalita and he can identify his signature. 

He proved the seizure list ( Ext-2) and his signature Ext-2(1). 

He proved the sketch map (Ext-3) and his signature Ext-3(1). 

He proved the GDE which is Ext-4 and his signature Ext-4(1). 

He proved the charge- sheet which (Ext-5) and Ext-5(1) 

which is the signature of SI Mahendra Kalita. In cross- 

examination PW-5 stated that the distance between the place 

of occurrence and the police station was one kilometer and 

the FIR was lodged after two days from the date of the GD 

Entry.  

vi. PW-6 stated in his examination-in-chief that he recognizes the 

informant as well as accused persons and the occurrence took 

place one year ago. He stated that police seized one „dao‟ 

from the place of occurrence and he was called as a seizure 

witness at the Police Station. He proved his signature on the 

seizure list which is Ext-2(1). In the cross-examination PW-6 
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stated that the seized articles were handed over by the 

informant at the Police Station. 

vii. PW-7 stated in his examination-in-chief that when he reached 

the place of occurrence he saw that both the parties were 

indulged in a quarrel and accused Tarab Ali inflicted injury on 

the body of the victim. i.e. Pw9 with „dao‟. Thereafter, he was 

taken for medical treatment.  

viii. PW-8 stated in his examination-in-chief that he heard that 

some „marpit‟ had taken place between both the parties. He 

stated that the victim Tahidur Rahman got 12 stitches. He 

proved his signature which is Ext-2-(3) on the seizure list. In 

cross-examination PW-8 stated that he did not see the 

incident but heard about it.  

ix. PW-9 stated in his examination-in-chief that the accused 

persons had a quarrel with his father in law and when he 

tried to intervene the accused persons assaulted him. In 

cross-examination he stated that he became senseless and  

therefore he could not say who inflicted injury on his head.  

x. PW-10 stated in his examination-in-chief that when he 

received the CD the investigation was completed by the 

earlier I.O. and he filed the charge-sheet against the accused 

persons under Sections 341/323/34 IPC. He proved his 

signature which is Ext-5(2) on the charge-sheet. In cross- 

examination PW-10 stated that initially this case was 
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registered under Sections 341/324/326/34 IPC but the 

charge- sheet was filed under Sections 341/323/34 IPC. 

xi. PW-11(M.O.) stated in his evidence that on 02.07.2017 at 

2:45 PM he examined Md. Tahidur Islam, aged 35 years and 

found the following injuries:- 

(1) Lacerated scalp injury, (2) lacerated injury on middle 

finger of right hand.  

According to him the nature of the injury was simple 

and caused by blunt weapon.  He proved the injury 

report which is Ext-6 and his signature Ext-6(1).  

Discussion on the Point for determination no. (II):                             

Whether the accused persons namely Md. Tarab Ali, Md. 

Abdul Jabbar and Md. Minajuddin on  the same date, time 

and place as aforesaid in furtherance of their common 

intention voluntarily caused hurt to the Informant’s 

husband with a ‘dao’ without any grave or sudden 

provocation and thereby committed an offence punishable 

under Section 324/34 of the Indian Penal Code ? 

The Point for Determination No. II may be taken up first for 

discussion. 

11. For the purpose of discussing the above Point for 

Determination, let us go through the relevant provision of the law.  
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12. Section 324 IPC reads as follows : 

“324. Voluntarily causing hurt by dangerous weapons or means.—

Whoever, except in the case provided for by section 334, voluntarily 

causes hurt by means of any instrument for shooting, stabbing or 

cutting, or any instrument which, used as weapon of offence, is 

likely to cause death, or by means of fire or any heated substance, 

or by means of any poison or any corrosive substance, or by means 

of any explosive substance or by means of any substance which it 

is deleterious to the human body to inhale, to swallow, or to receive 

into the blood, or by means of any animal, shall be punished with 

imprisonment of either description for a term which may extend to 

three years, or with fine, or with both.” 

The essential ingredients of this provision are : 

i. Voluntary hurt  must be caused to another person by the 

accused, i.e the accused must cause bodily pain, disease or 

infirmity to the victim and 

ii. Such hurt must be caused: 

a) By any instrument used for shooting, cutting or stabbing, 

or any other instrument likely to cause death, or 

b) By fire or other heated instruments, or 

c) By poison or other corrosive substance, or 

d) By any explosive substance, or 

e) By a substance that is dangerous for the human body to 

swallow, inhale, or receive through blood, or by an animal. 
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In the instant case ,the allegations  against the accused 

persons is covered under the ingredient no. ii a). 

13. Pw1 deposed that her husband (Pw9) was assaulted by the 

accused persons. She has specifically stated that the accused Tarab 

Ali assaulted her husband (Pw9) with a „dao‟ on his head. She 

further stated that the Pw9 was injured on his head and finger. 

Pw3, Pw4 and Pw7 corroborated the evidence of the Pw1 and all 

the three witnesses deposed that the accused Tarab Ali attacked 

Pw9 with a „dao‟ which caused injury on his forehead and finger. 

14. Pw11 (M.O) deposed that on 2.7.17 i.e on the date of the 

alleged incident, when he examined the Pw9 he found that the Pw9 

was injured on his forehead and he also sustained injury on the 

middle finger of his right hand. As per the injury report (Ext 6) the 

injury sustained was simple and was caused by a blunt object. 

15. Pw6 (seizure witness) deposed that one „dao‟ was seized by the 

police in connection with the instant case. He deposed that the 

„dao‟ was handed over to the police by the Pw1. Pw5 (I.0) also 

stated that he seized a „dao‟ from the informant which was brought 

by her to the police station. Pw1 herself stated that she handed 

over the „dao‟ to the police. 

16. Now, upon perusal of the aforementioned testimonies of the 

witnesses, it transpires that the evidence of the Pw1 has not only 

been supported by the ocular evidence of the Pw3, Pw4 and Pw7 

but also by the medical evidence. All the witnesses have 

categorically stated that it was the accused Tarab Ali who attacked 
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the Pw9 with a „dao‟ due to which he was injured. The injury of the 

Pw9 (victim) has been witnessed by the Pw3, Pw4 and Pw7 and the 

injury report also reflects the same.  Hence, the first requirement 

i.e the causing of voluntary hurt by the accused is established.  

17. Next, the seizure of the „dao‟ indicates that the same was used 

for causing the injury on the Pw9 as the eye-witnesses have 

specifically stated that the Pw9 was attacked with a „dao.‟ Further,  

the opinion of the Pw11 (M.O) that the injury was caused by a 

blunt object also supports the testimonies of the aforementioned 

witnesses. The witnesses have fully corroborated the facts as 

alleged by the prosecution. Hence, the second requirement of 

Section 324 IPC i.e the causing of hurt by an instrument used for 

shooting, cutting or stabbing, or any other instrument likely to 

cause death,  is also fulfilled. Situated thus, it stands established 

that the accused Tarab Ali attacked the Pw9 Tahidur Rahman with 

a „dao‟ which caused hurt to him. Hence, the facts alleged by the 

prosecution stands established beyond a reasonable doubt against 

the accsed Tarab Ali.  

18. Now, upon perusal of the testimonies of the witnesses it 

appeared that all the witnesses testified that the accused Tarab Ali 

attacked the Pw9 with a „dao.‟ Apart from the Pw1 and the Pw9 

none of the witnesses deposed anything regarding the roles of the 

accused persons Abdul Jabbar and Md. Minajuddin in the entire 

incident. Even, the evidence of the Pw9 does not say anything as to 

how he was assaulted by the accused persons. No overt act or 



14 
 

physical obstruction has been attributed by any of the witnesses so 

far as the accused persons Abdul Jabbar and Md. Minajuddin are 

concerned.  Further, although Pw1 (Informant) deposed that the 

other accused persons i.e Abdul Jabbar and Md. Minajuddin 

assaulted her husband (Pw9) but she has not been corroborated by 

the other eye-witnesses i.e Pw3, Pw4 and Pw7, who have not 

mentioned anything about the involvement of the accused persons 

Abdul Jabbar and Md. Minajuddin in the entire incident. 

19. Thus, in the backdrop of the aforementioned events, in my 

considered opinion it would not be sufficient to fasten any criminal 

liability on the accused persons namely Abdul Jabbar and Md. 

Minajuddin for the commission of the offence under Section 324/34 

IPC.  

20. Situated thus, the prosecution has been successful in 

establishing its case against the accused Tarab Ali under Section 

324 IPC, whereas the prosecution has been unable to establish the 

guilt of the accused persons namely Abdul Jabbar and Md. 

Minajuddin under Section 324/34 IPC beyond a reasonable doubt.  

21. Accordingly the Point for Determination No. (II) is 

decided in affirmative against the accused Tarab Ali and in 

negative for the accused persons namely Abdul Jabbar and 

Md. Minajuddin.  

 

Discussion on the Point For Determination No. (I) : Whether 

the accused persons namely Md. Tarab Ali, Md. Abdul Jabbar 
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and Md. Minajuddin on 2.7.17 at around 12.00 pm in 

furtherance of their common intention, wrongfully restrained 

the informant and her husband at the cremation ground, 

which prevented them from proceeding onwards and thereby 

committed an offence punishable under Section 341/34  of 

the Indian Penal Code ? 

 

22. Section 341 IPC provides the punishment for the offence of 

wrongful restraint which is defined under Section 339 IPC. Section 

341 IPC provides as follows : 

“341. Punishment for wrongful restraint.—Whoever wrongfully 

restrains any person shall be punished with simple imprisonment 

for a term which may extend to one month, or with fine which may 

extend to five hundred rupees, or with both.” 

23. The offence of „wrongful restraint‟ is defined under Section 339 

IPC in the following words :  

“S.339. Wrongful restraint.—Whoever voluntarily obstructs any 

person so as to prevent that person from proceeding in any direction 

in which that person has a right to proceed, is said wrongfully to 

restrain that person. 

(Exception) —The obstruction of a private way over land or water 

which a person in good faith believes himself to have a lawful right to 

obstruct, is not an offence within the meaning of this section.” 

24. The essential ingredients of the aforementioned provision are : 
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a.  The accused obstructs voluntarily, 

b. The victim is prevented from proceeding in any direction, 

c. Such victim has every right to proceed in that direction. 

 

25. It has been the case of the prosecution that on 2.7.17 at 

around 12.00 pm there was a village meeting in which the Pw9 was 

engaged in the settlement of a dispute between two parties. During 

the process he was attacked by the accused persons. For an 

offence punishable under Section 341 IPC, the point to be 

established is that the accused obstructed the victim in proceeding 

towards a direction in which the victim has a right to proceed. To 

substantiate its allegations the prosecution examined the informant 

as Pw1 and the eye-witnesses Pw3, Pw4 and Pw7 apart from the 

other witnesses. 

26. In the testimonies of the above witnesses, except the allegation 

that the accused Tarab Ali attacked the Pw9 with a „dao‟, there is 

no other deposition in the manner in which the accused persons 

were involved in obstructing the Pw9 or the informant. There is an 

absolute dearth of evidence regarding the obstruction, if any, which 

had been caused by the accused persons.  

27. The word „voluntary‟ in Section 339 IPC is significant. It 

connotes that the obstruction should be direct. The obstruction 

must be a restriction on the normal movement of a person. It 

should be a physical one. The accused persons must have a 

common intention to cause the obstruction. However, the 
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testimonies of the above witnesses, in the instant case, are 

completely silent on this point. Hence, the prosecution has failed to 

establish the offence of the accused persons under Section 341/34 

IPC.  

28. As such the point for determination no. (I) is decided in 

negative. 

 

                                        ORDER 

29. Situated thus, the accused Tarab Ali is convicted under 

Section 324 IPC. I have heard the convicted person on the point 

of sentence. The convict pleaded clemency on the ground of being 

the sole bread earner of his family. Having heard the accused 

person on the point of sentence, I have decided to sentence him 

to suffer simple imprisonment for a period of eight (8) months. 

The period of imprisonment undergone by him during the 

investigation, inquiry or trial of the case shall be set off in view of 

Section 428 Cr.P.C. 

 

30. I have not extended the benefit of Probation of Offenders Act, 

1958 to the convicted person keeping in view the injury suffered 

by the victim. 

 

31. Accused persons Abdul Jabbar and Md. Minajuddin are 

acquitted of the charges under Sections 324/34 IPC.  
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32. All the accused persons are acquitted of the charges under 

Section 341/34 IPC. 

 

33. The bail bond furnished by the accused person Tarab Ali is 

extended for a further period of six months from today under 

Section 437-A Cr.P.C. 

 

34. The bail bonds furnished by the accused persons viz., Abdul 

Jabbar and Md. Minajuddin  are cancelled and the bailers are  

discharged. 

 

35. This judgment is pronounced in open Court in presence of the 

accused persons and their counsel.  

 

36. Let a copy of this judgment be furnished to the convict free of 

costs in view of Section 363 Cr.P.C. 

 

37. Given under my hand and seal of this Court on this the 3rd day 

of January, 2022.  

 

 

                                                                   (Ms. Karabi Das) 

                                                               Judicial Magistrate First Class,                     

                                                                Udalguri, BTR, Assam 
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                APPENDIX 

      PROSECUTION EXHIBITS: 

Ext-1 is the FIR.  

Ext-2 is the seizure list and Ext-2(1) is the signature of PW-5.  

Ext-2(3) is the signature of PW-8. 

Ext-3 is the sketch map and Ext-3(1) is the signature of PW-5. 

Ext-4 is the GDE and Ext-4(1) is the signature of PW-5. 

Ext-5 is the charge sheet. Ext-5(1) is the signature of SI 

Mahendra Kalita. 

Ext-5(2) is the signature of PW-10. 

Ext-6 is the injury report. Ext-6(1) is the signature PW-11. 

DEFENCE EXHIBITS: 

NIL 

WITNESSES FOR THE PROSECUTION: 

P.W.1 ....Kulsan Bibi 

P.W.2.....Abdul Kasem 

P.W.3.....Jabbar Ali  

P.W.4…..Saha Ali  

P.W.5…..Abubakkar Sidique(IO) 

P.W.6…..Rahul Amin  

P.W.7…..Samad Ali  

P.W.8…..Atibur Rahman 

P.W.9…..Tahidur Rahman  
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P.W.10….Mahendra Nath(SI)  

P.W.11…..Dr. Phanindra Choudhury  

WITNESSES  FOR THE DEFENCE: 

NIL 

 
        
 
                               

 

                                                                   (Ms. Karabi Das) 

                                                               Judicial Magistrate First Class,                 

                                                               Udalguri, BTR, Assam 

 

 


