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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

UDALGURI, BTR, ASSAM 

                                         PRC No. 863/19 

                           Under Sections 447/323/506/34 of IPC 

                                           State of Assam 

                                                   -Vs- 

                                   Dipen Das & 3 Others ….    Accused Persons 

 

Present  :  Ms Karabi Das, A.J.S 

Judicial Magistrate First Class, Udalguri, 

BTR, Assam 

Advocate for the Prosecution: Sri A Pourel        

Advocate for the Defence : Md. Nazrul Islam 

Date of Offence Explanation : 25.11.19 

Date of Evidence : 17.12.19, 8.2.21,1.3.21, 16.3.21,20.4.21, 3.8.21 

Date of Argument: 10.1.22   

Date of Judgment: 19.1.22 

 

                                                     

                                    



P a g e  | 2 

 

 
 
 

                                           JUDGMENT 

1. The factual background of the present case as per the FIR dated 

22.5.19 is that on 21.5.19 at about 1 AM the accused persons 

entered into the house of the informant Smti Kakoti Debnath and 

started searching for her. The accused persons were armed with 

weapons. They tried to commit rape of the informant and when her 

tenant one Bishnu Saha reached the spot to save her from the 

clutches of the accused persons, he too was physically assaulted by 

them. The accused persons further threatened the informant with her 

life.  

 

2. After the alleged incident, the FIR dated 22.5.19 was lodged at the 

Udalguri PS by the Informant which was registered under Sections 

452/354-B/380/323/34 IPC. Investigation was thereafter, 

conducted by the police officials and on conclusion of the 

investigation charge-sheet was filed against the accused persons 

namely  Dipen Das, Mithun Dey, Sujit Sarkar and Sunil Mandal in 

terms of Section 173(2) Cr.P.C for the offences under Sections 

447/323/294/506/34 IPC. 

 

3. The Court of the Learned CJM, Udalguri, under Section 190 (1)(b) 

Cr.P.C took cognizance of the offences  under Sections 

447/323/294/506/34 IPC and made over the case for trial in 

view of Section 192(1)(b) Cr.P.C to this court. Summons were issued 

to the accused persons and upon their appearance, copies of the 
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relevant documents as provided under Section 207 Cr.P.C were 

supplied to them.  

 

4. Thereafter, the substance of the accusations under Sections 

447/323/506/34 IPC were explained to the accused persons in 

compliance to Section 251 Cr.P.C by my learned predecessor. The 

accused persons did not plead guilty and claimed to be tried.  

 

5. To establish the guilt of the accused persons the prosecution 

examined a total of eight witnesses and exhibited six documents. 

One Court Witness were also examined.  The record of the 

testimonies of the witnesses is as under : 

i. PW-1 (Informant) stated in her examination-in-chief that on 

20.05.19 at about 1 am  the accused persons entered into her 

house with a dao, lathi and other sharp weapons. The accused 

Mithun Dey and Dipen Das  held her mother along with the other 

two accused persons. She deposed that the accused persons tried 

to remove her clothes and when she made a hue and cry her 

tenant  Bishnu Saha came to her rescue but the accused persons 

assaulted him as well. Thereafter the accused persons threatened 

her and her tenant Bishnu Saha (Pw6). She proved the FIR (Ext-1) 

and her signature [Ext-1(1)].In her cross-examination PW-1 stated 

that the occurrence took place on 21.05.19 but as the accused 

persons stopped her from lodging the FIR, she lodged the FIR on 

23.09.19. PW-1 further admitted that she did not state before the 
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police that the accused persons entered into her house armed 

with dao, lathi and other sharp weapons.  

ii. PW-2 stated in her examination-in-chief that the occurrence took 

place on 22.05.19 at about 1 am. The accused persons came to 

her house and when she opened the door the accused persons 

entered into the room of her daughter i.e. PW-1 and tried to 

molest her by taking away her clothes. PW-2 further stated that 

the accused persons threatened her and her tenant Bishnu Saha 

and directed him i.e. Bishnu Saha to vacate  her house. In her 

cross-examination PW-2 stated that the accused  persons came to 

her house on 14.05.19 and thereafter, on 22.05.19 too.   

iii. PW-3 stated in his examination-in-chief that on the relevant day 

while he was asleep, he heard a hue and cry at the house of the 

informant and he called the accused persons to go to the house of 

the informant. He further stated that the accused persons tried to 

calm down Bishnu Saha(Pw6) who was making noise. In his cross-

examination PW-2 stated accused persons did not enter the house 

of the informant and they did not physically assault the informant 

and her mother.  

iv. PW-4 stated in her examination-in-chief that Bishnu Saha used to 

create nuisance at the house of the informant under influence of 

alcohol. She further stated that Sujit Deb Nath, son of the 

informant (PW-1) called them to their house in order to cool down 

Bishnu Saha.  
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v. PW-5 stated in her examination-in-chief that the son of the 

informant, Sujit Deb Nath called them by saying that Bishnu Saha 

was creating nuisance by consuming alcohol in their house. She 

further stated that the accused persons did not physically assault 

the informant and Bishnu Saha.  In her cross-examination by 

learned defence counsel PW-5 deposed that the accused persons 

did not go to the house of the informant.    

vi. PW-6 stated in his examination-in-chief that he stayed at the 

rented house of the informant. He deposed that the accused 

persons physically assaulted him and also threatened him by 

saying that he should not stay at the rented house of the 

informant.  

vii. PW-7(M.O.) stated in his examination-in-chief that  on 22.05.19 he 

examined PW-1 and found following injuries: 

pain and tenderness over sternal region. (ii) Pain and tenderness 

over right chest.   In his opinion the injuries were simple. He 

proved the medical report (Ext-3) and his signature [Ext-3(1)].  He 

also deposed that on the same day he examined Bishnu 

Saha(Pw6) and found following injuries-:(i) Pain and tenderness 

with swelling over right arm.  (ii) Pain and tenderness over both 

sides of the cheek and (III) Heel scalp(abrasion) over right eye. In 

his opinion the injuries were simple.  He proved the medical report 

(Ext-4) and his signature [Ext-4(1)].  In his cross- examination 

PW-7 stated that  in his report he did not mention as the injuries 

of the victims were  fresh or old.  
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viii. PW-8(I.O.) stated in his examination-in-chief that he submitted 

the charge-sheet against the accused persons under Sections 

447/323/284/506/34 IPC. He proved the sketch map (Ext-5) and 

his signature [Ext-5(1)].  He proved the charge sheet(Ext-6) and 

his signature [Ext-6(1)].  In his cross-examination PW-8 confirmed 

that PW-6 stated before him that the accused persons did not 

enter in her room and the room of the informant. He also 

confirmed that PW-6 stated before him that he did not see the 

accused persons committing marpit. PW-8 further confirmed that 

PW-4 stated in his 161 CrPC  statement that nobody entered into 

the house of the informant and no-one committed marpit on the 

informant. He also confirmed that PW-4 stated before him that the 

clothes of the informant were not torn. PW-8 further confirmed 

that PW-5 stated before him that nobody committed marpit on the 

informant and that she did not see the clothes of the informant in 

torn condition.   

ix. CW-1 stated in his examination-in-chief that the accused persons 

came to their house at about 1 am in the night and physically 

assaulted Bishnu Saha who was(Pw6) injured on his legs. He 

further stated that the accused persons physically assaulted his 

mother and tore her clothes. He further deposed that his mother 

i.e. PW-1 was injured on her chest. He also stated that the 

accused persons threatened her mother due to which she had to 

leave her house. CW-1 further stated in his cross-examination that 
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when the accused persons started pushing his mother he went to 

call the neighbors. 

 

6. On completion of the prosecution evidence, all the incriminating facts 

/evidence were put to the accused persons, as per the mandate of 

Section 313 r/w Section 281 Cr.P.C. and their statements were  

recorded without oath.  The accused persons denied all the 

allegations and lead defence evidence of two witnesses. The record 

of the testimonies of the Defence Witnesses is as follows : 

i. DW-1 and Dw2 stated in their examination-in-chief that on the 

relevant day “kirtan” was going on at the temple which was 

situated 100 meters from the house of the informant. They 

deposed that they went to the house of the informant when 

CW-1 came to them asking for help as someone was creating 

nuisance at their house by drinking alcohol. When they came 

back on their way they met accused persons who were also 

going to the house of the informant. Both of them stated that 

the accused persons did not go to the house of the informant. 

In the cross-examination DW-1 denied the suggestion that the 

accused persons went to the house of the informant and 

assaulted her. DW-2 stated in cross-examination that they did 

not want Bishnu Saha stay at the house of the informant.  

 

7. Final arguments advanced by the Learned APP for the State and 

Learned Counsel for the accused were duly heard and considered and 
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the evidence of prosecution witnesses alongwith the documentary 

evidence led by the prosecution were thoroughly examined. Learned 

APP for the State argued that the prosecution has proved its case 

beyond reasonable doubt. Per contra, Learned Counsel for accused 

persons while refuting the arguments advanced by Learned APP for 

State contended that the prosecution has miserably failed to establish 

the accusations against the accused persons . 

8. Upon perusal of the case record alongwith the materials available , 

the following points for determination are framed.    

 

                        Point for determination no. (I)                                 

Whether the accused persons namely Dipen Das, Mithun Dey, Sujit 

Sarkar and Sunil Mandal in furtherance of their common intention 

committed criminal trespass by entering into the house of the 

informant on  21.5.19 at about 1 AM with the intent to commit an 

offence or to intimidate, annoy or insult the informant and thereby 

committed an offence punishable under Section 447/34  of the Indian 

Penal Code ? 

 

                      Point for determination no. (II)                                 

Whether the accused  persons named above at the same date, time 

and place as aforesaid in furtherance of their common intention  

voluntarily caused hurt to the informant and her tenant and thereby 

committed an offence punishable under Section 323/34  of the Indian 

Penal Code ? 
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                      Point for determination no. (III)                                 

Whether the accused persons named above on  the same date, time 

and place as aforesaid, in furtherance of their common intention 

threatened the informant with injury which caused alarm to her and 

thereby committed an offence punishable under Section 506/34 of 

the Indian Penal Code ? 

                    

The point for determination no. (II) may be taken up for 

discussion first.  

Discussion On Point  For Determination No. (II) ::   Whether 

the accused  persons in furtherance of their common intention  

voluntarily caused hurt to the informant thereby committed an 

offence punishable under Section 323/34  of the Indian Penal Code ? 

9. Section 323 IPC provides the punishment for the offence of 

voluntarily causing hurt in the following manner : 

“323. Punishment for voluntarily causing hurt.—Whoever, 

except in the case provided for by section 334, voluntarily causes 

hurt, shall be punished with imprisonment of either description for a 

term which may extend to one year, or with fine which may extend 

to one thousand rupees, or with both.” The term “hurt” is defined 

under Section 319 IPC as follows : 

“319. Hurt.—Whoever causes bodily pain, disease or infirmity to any 

person is said to cause hurt.”  
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Now let me find out as to whether the prosecution could bring home 

the guilt of the accused persons under Section 323/34 IPC or not.  

10. Pw1 deposed that the accused persons entered her house 

armed with sharp weapons on the day of the occurrence. Pw1 has 

been corroborated by Pw2. Pw6 also deposed that the accused 

persons assaulted him due to which he was injured on his leg. Cw1 

also corroborated the testimony of Pw1 and Pw6.  

11. The evidence of the Pw1 and Pw6 has also been corroborated 

by the Pw7 (Medical Officer) who deposed that he examined Pw1 and 

Pw6 on 22.5.19 i.e the date on which the FIR was lodged and found 

that both of them sustained injuries on various parts of their bodies.  

12. On the other hand both the Defence Witnesses (Dw1 and Dw2) 

deposed that they we went to the house of the Pw1 and while they 

were returning back, on their way they met the accused persons who 

were also going to the informant’s house. They deposed that the 

accused persons did not go to the house of the informant (Pw1).  

13. According to both the Dws, it was the Pw6 who was creating 

nuisance at the house of the Pw1, due to which Cw1 (son of the 

Pw1) called them to solve the matter.  

14. Now, Cw1 himself deposed that the accused persons assaulted 

Pw6. Hence, under such circumstances it does not inspire confidence 

to believe that Cw1 called the Dws to their house.  

15. Considering the testimonies of the witnesses it is clear that the 

prosecution could establish the guilt of the accused persons under 

Section 323/34 IPC beyond a reasonable doubt.  
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16. Finding : Accordingly Point for Determination No. II is 

decided in affirmative.  

 

Discussion on Point for determination no. (III)                                 

Whether the accused persons named above on  the same date, time 

and place as aforesaid, in furtherance of their common intention 

threatened the informant with injury which caused alarm to her and 

thereby committed an offence punishable under Section 506/34 of 

the Indian Penal Code ? 

17. Now, Pw1 deposed that the accused persons threatened her 

and her tenant Pw6. Pw2 corroborated Pw1 and deposed that Pw6 

was threatened by the accused persons due to which he had to leave 

his rented house. Pw6 also deposed that the accused persons 

threatened him and directed him to vacate his rented house. Cw1 

also supported the testimonies of the Pw1 and Pw6.  

18. Now, the aforementioned witnesses were cross-examined by 

the defence extensively, but their versions remained unshaken. 

Further, it has already been held in the Point for Determination No. II 

that the accused persons physically assaulted Pw1 and Pw6, which 

further suggests that, alarm was caused to them.  

19. Hence, I find that the prosecution has been successful in 

establishing the guilt of the accused persons under Section 506/34 

IPC, beyond a reasonable doubt. 

20. Finding :  Accordingly, Point for Determination No. III is 

also decided in affirmative.  
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                              Point for determination no. (I)                                 

Whether the accused persons namely Dipen Das, Mithun Dey, Sujit 

Sarkar and Sunil Mandal in furtherance of their common intention 

committed criminal trespass by entering into the house of the 

informant on  21.5.19 at about 1 AM with the intent to commit an 

offence or to intimidate, annoy or insult any person in possession of 

such property and thereby committed an offence punishable under 

Section 447/34  of the Indian Penal Code. 

21. Section 447 IPC provides the punishment for the offence of 

criminal trespass in the following manner : 

“447. Punishment for criminal trespass.—Whoever commits 

criminal trespass shall be punished with imprisonment of either 

description for a term which may extend to three months, with fine 

or which may extend to five hundred rupees, or with both.” 

The offence of “criminal trespass” is defined under Section 441 IPC 

as under : 

“441. Criminal trespass.—Whoever enters into or upon property in 

the possession of another with intent to commit an offence or to 

intimidate, insult or annoy any person in possession of such property, 

or having lawfully entered into or upon such property, unlawfully 

remains there with intent thereby to intimidate, insult or annoy any 

such person, or with intent to commit an offence, is said to commit 

criminal trespass.” 

22. Now, merely to trespass upon a property is not ordinarily an 

offence but when the trespass is in order to commit an offence, or 
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when it is to intimidate, insult, or annoy then only it is punished. 

Thus, the essence of the offence is the intend in committing the 

trespass. It is essential for the prosecution to prove the intention laid 

down in section 441 IPC. The intention must always be gathered 

from the circumstances of the case. 

23. Now, in the instant case, Pw1 deposed that the accused 

persons entered their house on the date of the occurrence, i.e on 

20.5.19. Pw2, Pw6 and Cw1 also stated that the accused persons 

went to their house and committed the assault. 

24. It has already been held in the Points For Determination Nos. II 

and III that the accused persons physically assaulted the 

Informant(Pw1) and her tenant (Pw6) and also threatened them. 

Section 441 IPC punishes a person who enters into the property of 

another with the intent to commit an offence or to intimidate, insult 

or annoy any person in possession of such property. 

25. The offence of criminal trespass depends on the intention of 

the offender and not upon the nature of the act. The proved facts in 

the present matter establishes that accused persons entered upon 

the property of the informant in order to physically assault her and 

also to threaten her.  

26. Hence, I find that the prosecution could establish the guilt of 

the accused persons under Section 447/34 IPC as well. 

27. Finding :  Accordingly, Point for Determination No. III is 

also decided in affirmative.  
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                                     ORDER 

28. Accordingly, it is held the prosecution has succeeded in proving 

beyond reasonable doubt that the accused persons viz., Sri Dipen 

Das,  Sri Mithun Dey, Sri Sujit Sarkar and Sri Sunil Mandal  

have committed the offences punishable under Sections 

447/323/506/34 IPC. As such they are convicted under 

Sections 447/323/506/34 IPC.  

29. I have not extended the benefit of Probation of Offenders Act, 

1958 to the convicted persons keeping in view the injuries suffered 

by the victims. 

30. I have heard the convicted person on the point of sentence. 

31. Accordingly, the convicts are sentenced to pay a fine of Rs. 

500/-(Rupees Five Hundred) each, for the offence under Section 

447/34 IPC in default, they shall suffer simple imprisonment of 5 

days. For the offence under Section 323/34 IPC they shall pay a fine 

of Rs. 1000/- (rupees one thousand) each, in default, they shall 

suffer simple imprisonment of 7days and for the offence under 

Section 506/34 IPC the convicts shall pay a fine of Rs. 1500/- (rupees 

one thousand five hundred) each, in default, they shall suffer simple 

imprisonment of  10 days. Hence, each accused shall pay a fine of 

Rs. 3000/- (three thousand ) , in total. 

32. The fine amount of Rs. 12,000/- (rupees twelve thousand) shall 

be handed over to the informant/ victim  Smti Kakoti Debnath.  



P a g e  | 15 

 

 
 
 

33. The bail bond of the accused person shall remain in force for 

another six months from today as per provisions of Section 437A of 

the Cr.P.C. 

34. The judgment is pronounced in open court in the presence of 

the parties and their counsel and under the seal of this Court on this  

19th  day of January,  2022. 

 

                                                                               

 

 

                                                                     (Ms. Karabi Das) 

                                                             Judicial Magistrate First Class,    

                                                             Udalguri, BTR, Assam. 
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           A P P E N D I X 

 

PROSECUTION EXHIBITS: 

Ext-1 is the FIR. Ext-1(1) is the signature of PW-1. 

Ext-2 is the statement of Pw6 under Section 164 Crpc.  

Ext 2 (1) and Ext 2(2) are his signatures.  

Ext-3 and Ext-4 are the medical reports. Ext-3(1) and Ext-4(1) are  

the signatures of PW-7. 

Ext-5 is the sketch map  and Ext-5(1) is the signature of PW-8.  

Ext-6 is the charge sheet and Ext-6(1) is the signature of PW-8.   

DEFENCE EXHIBITS: 

NIL 

WITNESSES FOR THE PROSECUTION: 

P.W.1 .....Kakoti Debnath 

P.W.2 .....Malati Debnath 

P.W.3......Ganesh Barman 

P.W.4......Mampi Mandal 

P.W.5......Pramila Das 

P.W.6......Bishnu Saha  

P.W.7......Dr. Ratneswar Bey 

P.W.8......Nripen Ch. Tamuli  

COURT WITNESS 

C.W1.......Sujit Debnath 

 

WITNESSES  FOR THE DEFENCE: 

D.W.1......Susen Das 
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D.W.2......Jadav Mandal 

 

 

 

 

 

                                                                       (Ms. Karabi Das) 

                                                               Judicial Magistrate First Class,    

                                                                Udalguri, BTR, Assam. 

 


